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STATEMENT OF THE CASE
Nature 0f the Case

A)

This case involves a road abandonment proceeding masquerading as a validation

proceeding that allowed the East Side Highway District (“ESHD”) to landlock Petitioner

PALMER’S

land once reachable across Leonard

highway right-of—way approved and accepted

Road No. 2

as a public

highway

County Board 0f County Commissioners (“BOCC”) upon
that right—of—way

Among
way in 1910

and

its

in

some records #23 1),

a

1908 by the Kootenai

acceptance 0f a Viewers’ Report 0f

Road Book.

other issues, the controversy involves the alleged abandonment 0f that right-of—

1910

BOCC Minutes. Even though due process was

required in the 1908 law in effect at the time, there

abandonment, there

is

n0 evidence of publication

and signiﬁcant map and deed evidence
construction 0f a

There

its

recordation in the Kootenai County

that appears in the July 13,

ignored by the

(a.k.a. in

roadway

that

ESHD, and the

is

in a

was

for decades thereafter.

Court presumed

no record showing deeds

local

landowners for the

newspaper or other records 0f due process,

that the right-of—way

was used
District

was no request from

all

1910

actually used for the

The map and deed evidence was

BOCC actions were correct.

for the right—of—way to the

County from the underlying

landowners across which the right—of—way runs, although deed books of Kootenai County records
are missing

from 1901

t0 1913. R. V01.

1, p.

288,

1]

5.1

Deeds were not required, and even though

the Viewers’ Report has granting language that does not matter.

The agency, East Side Highway

District

(“ESHD”) landlocked

Petitioner’s

Government

Lot 8 using a validation proceeding, even though the underlying right-of—way landowners

1

On December

19,

2019, the First District Court Clerk sent the two-volume Agency Record ﬁled in the

May 10, 2019 to this State Supreme Court, and that Agency Record is the one cited
(Agency Record, V01. 1, pp. 1-35 1; Vol. 2, pp. 352-702. For ease of reading and to shorten
brief, citations t0 the Agency Record omit leading zeros from page numbers in that Record.

District

Court on

herein.
this

1

WARNER2 twice requested an abandonment proceeding required to be set for hearing pursuant
Idaho Code. Pursuant to Idaho Appellate Rule (“I.A.R.”) 35(g), a Record of Survey

t0

included as Exhibit

A to this brief. R. V01.

1, p.

is

263.

Course 0f the Proceedings and Trial Judgment

B)

The Agency Record shows:

ESHD meeting, Rande Warner appeared and spoke
Commissioners about the problems With Leonard Road #231 as
proposed in the recorded Viewer’s Report. He indicated that the roadway as
surveyed in the recorded Viewer‘s Report was never built, that part of the
roadway would be inundated by Rose Lake, that the roadway would be selfabandoned by operation of law, and requested the Commissioners consider
abandoning it. The Commissioners action item was to consult with attorney
Susan Weeks.
At the October 24, 2016
t0 the

R. Vol.

1,

pp. 129

&

172 (EX.

8,

ESHD

Board Meeting Min., Oct. 24, 2016).

No abandonment

proceeding was ever scheduled. LC. § 40-203(1)(c) (“The commissioners shall establish a hearing
date or dates 0n the proposed

abandonment and vacation.” Emphasis added.)

On November 20, 20 1 7, ESHD held a meeting and by approved motion decided “t0 initiate
the validation proceedings and set a Pub[1]ic Validation Hearing date for the January 15, 2018, at

9:00 a.m.” R. V01.

1, p.

On December

2

18,

at

1]

D (May

10, 2019).

2017, and even though the

2018,

the

Leonard Road N0. 2 right-of—way, but

On January
that hearing,

15,

ESHD refuse to initiate one.

was

set for

January

R. V01.

1,

pp. 14-17.

2018 there was a public hearing on the validation 0f Leonard Road No.

Road Supervisor Pankratz presented a

were approximately 10

citizens

who

staff report to the

testiﬁed. In the Final

Commissioner Austin made a motion

2

validation hearing

WARNER again petitioned ESHD for an abandonment and vacation proceeding for

15,

At

initial

ESHD board.

There

Action section of the Hearing Minutes,

to decline the validation “for reasons that this said road

Warmers and Teichmanns own lands across which the right-of—way was created, but neither 0f them
a party t0 this appeal.

2

2.

is

was abandoned

in July 13,

1910 according

t0 the

meeting minutes, ﬁles in book F, page 539, on

July 13, 1910. Commissioner Addington seconded the motion, which

approved.” R. V01.

1,

was no mention

pp. 71, 75. There

Idaho Code section 40-203A(3), which

commissioners

shall

states,

was unanimously

or consideration of the requirement of

“Upon completion of the

proceedings, the

determine Whether validation of the highway or public right—of—way

is

in the

public interest and shall enter an order validating the highway or public right-of—way as public 0r
declaring

it

not to be public.”

On February

12,

2018

at

a regular meeting of the

ESHD,

aside the previous ﬁndings regarding the validation 0f Leonard

0n January

15,

and

t0 schedule a rehearing.

PALMER requested ESHD set

Road N0. 2 found

at the

hearing

PALMER presented ESHD with additional

information attached t0 the February 12, 2018 minutes as Exhibit A, showing some of the deed

conveyances and
Austin made

and

to forward

Weeks

in

[a]

map

information needed for reconsideration. R. V01.

motion

[ ]

283. “Commissioner

t0 table the conversation in entering into a Final Fact

exhibits

and Palmer Trust’s request

of Findings

t0 schedule a rehearing t0

[(sic)]

Attorney Susan

Which motion was unanimously approved.

for her review

and

On March 26,

2018, Findings 0f Fact and Conclusions of Law and Order were recorded

legal opinion,”

Kootenai County using instrument number 2636787000

p. 310.

1, p.

There

is

no use 0f the words “public

discretion regarding the public interest

right-of—way

was

t0

was

be exercised by the

interest,”

§

of the

ESHD.

and n0 discussion regarding

exercised, or

ESHD. LC.

at the request

how the public

trust

Id.

R. V01.

how ESHD’s

over this public

40-203A(3) (“Upon completion of the

proceedings, the commissioners shall determine whether validation of the highway or public

right-of—way

is

in the public interest

right-of—way as public or declaring

and

it

shall enter

an order validating the highway or public

not t0 be public”); see I.C. § 40-208(6).

1,

On April

17, 2018, following a

obj ecting to reconsideration

PALMER brief requesting and a WARNER brief

and rehearing of the matter,

ESHD issued a “Notice t0 Re-Open a

Public Hearing for the Reconsideration t0 Validate Leonard

23 1” that was scheduled for

May 21,

2018.

May 21,

The rehearing was held 0n

and Without consideration 0f evidence
invalidate the right-of—way at issue,

On June

On June 25,

On July

16,

2018, and the Commissioners immediately, orally,

is

Leonard Road No.

2018, a second but
in

now written

On
although

ESHD records.

0r law.”

issues brought to

Memo. Dec.

Idaho law did not

& 0rd,, pp.

exist, so the

it

were deemed

the

Leonard Road No.

upheld

to

ESHD’S

actions in their entirety,

be “raised without a reasonable basis in
For those

fact

issues, facts existed, but

PALMER brings four of the issues to this Court.

Brief Statement 0f the Facts

Leonard Road, the one

this case.

questions needed to be asked in the District Court appeal 0f the

C)

a1. at

June 25, 2018 Commissioners’ meeting. The

13, 14 (Sept. 26, 2019).

action. Petitioner

Huelsip, et

at the

District Court

agency

Originally, there

R. V01. 2, p. 699.

PALMER ﬁled a second petition based on the written

2018, appellant

September 26, 2019, the

many

R. Vol. 2, pp. 523, 527-28.

ﬁnal decision in the form of Findings of Fact

Court cases were consolidated into

District

2.

t0

2018 Commissioners’ meeting.

Findings and Conclusions ﬁled and approved

two ﬁled

them made a unanimous decision

PALMER ﬁled a petition for judicial review triggered by

May 21,

and Conclusions of Law was ﬁled

no abandonment proceeding was scheduled.

in the record before

which

18, 2018, appellant

the oral decision reached at the

Still,

Road N0. 2 Viewer Report Number

were two Leonard Roads. R. V01.

at issue in this case,

pp. 26, 29

Leonard Road No.

BOCC meeting 0n June

2, a.k.a.

1,

10, 1908. R. V01.

2,

was

1, p.

County Road #231 was ﬁled September
4

(Road Book). The second

petitioned for

35.

9,

by an August

The Viewers” Report

1908, and

it

for

acknowledges

0n

its

page 4

that the

road was ordered surveyed on June 10, 1908. R. Vol.

pp. 53-61 (full 1908

1,

Viewers” Report).

On

September

16, 1908, the

Leonard Road.” R. V01.

1, p.

BOCC

“approved the surveyor and viewer’s reports on the

63. That Viewers’ Report for

Leonard Road N0. 2 includes a map of

surveyed points following What was approximately the underlying landowners’ driveway south

from Doyle Road through

WARNERS’

Rose Lake now owned by

Government Lots

TEICHMANNS,

3

and 4 leading

and then southward around

lakeshore, and then cutting southwest providing access to

PALMER’S

extending into section 32 to the southwest and connecting With What
V01.

1,

pp. 53-61 (full 1908 Viewer’s Report); see EX. A.

are hereby declared t0 be public highways.” R. V01.

Government Lots
recorded September

1,

8

and 9

in Section 33

to the small parcel

1, p.

The

is

it

Lot

2, p.

Mr. Blake sold (now

PALMER’S) Lot

sold back t0 Bartlett,

Who

Worthy,

Who

being on

May 27,

At
deeded

it

2, p.

402-03.

0n

May

6,

abandonment order of 1910 was

and sold Lot 8

On

June 11,

was recorded by

404. In a subsequent string 0f deeds unnecessary to recite,

8 to Little,

who

sold t0 Bartlett,

who

sold to Nelligan,

then sold t0 Winters, and

Who
2, p.

Who

who

then sold to

then sold to Crane, the

last

406.

Crane had some ﬁnancial problems, and the tax collector took his land and

BOCC

Government Lot

R.

were both owned by Mr. Guier by Warranty Deed

1926 using instrument number 45032. R. Vol.

that point,

t0 the

Who

and thereafter

63.

sold t0 another Bartlett (probably a son or daughter),

then sold t0 Rogers,

8,

BOCC Report then states “the same

1908 using instrument number 35066. R. V01.

number 39693. R. V01.

touching on the

now Rose Creek Road.

1909, Mr. Blake purchased both Lots 8 and 9 from Guier, which Indenture

instrument

0n

8 occurred

1931 using instrument number 76659. R. Vol.
lawful,

0n April

which

11, 1934,

t0 Paul Batzle using instrument

5

PALMERS

when

the

2, p.

408. If the

argue was not, the landlocking of

BOCC

separated

number 87332. R. Vol.

2, p.

its

Tax Deed holdings

410-1

1

(“together With

the appurtenances thereof”).

The

BOCC

kept

title

to

Lot 9 and the southeast quarter 0f the

southeast quarter of section 32. Deeds for predecessor owners 0f WARNERS’

3

Government Lots

and 4 show the Lot 4 roadway, and Leonard Road N0. 2 was the only right-of—way

Government Lot

4.

R. V01. 2, pp. 671-686 (maps).

“In January of 1913, Mr. A.R. Carpenter,

Who owned

all

0f

&

lots 2, 3,

sold approximately 15 acres of his property t0 Mr. J.A. Collyer. This property

the county

to enter into

Deed book

as, ‘All that tract

4 of section 33,

was described

in

or parcel of land in Lots three (3) and four (4) lying west

0f the County road containing ﬁfteen (15) acres more 0r
statement by Marcus Palmer); 291-92 (Carpenter to

less

..’”
.

.

Hohn Deed:

R. V01.

1,

pp.

288 (Written

“Filed for record at the request

0f J. A. Collyer.”)

On
grantee

September 30, 19 1 3, a warranty deed was entered

Hohn that

into

between grantors Carpenter and

includes a legal description as follows:

Two

and Four (4) of Section Thirty- three (33)
Township Forty-nine (49) North of Range One (1) west 0f the Boise
Meridian, saving and excepting that piece or parcel 0f land lying 0n the
west side 0f the County Road situate in said lots.
Lots

R. V01.

1, p.

(2)

and Three

(3)

291 (emphasis added). As the court may note, the lands west 0f the County Road were

previously sold by Carpenter t0 Mr. Collyer.

On April

17, 1953, a

warranty deed was entered into between grantors Wilson and grantee

Powell, for property partially described as “Lots 3 and 4 west 0f

Township 49 North Range

1

County road

W B M Kootenai County, Idaho.” R. V01.

2, p.

in Section 33,

391-92 (emphasis

added).

On

September

8,

1965 grantor Powell sold property t0 Mrs. Warner’s relative Goodson

with a legal description of land including “Lots 3 and 4

Township 49 North Range

1

West of County road

W.B.M., Kootenai County, Idaho, together with

all

in Section 33,

improvements

thereon and incidents thereto, consisting of approximately 15 acres.” R. Vol. 2, pp. 393-94

(emphasis added).

ESHD ignored evidence ofnumerous maps showing the location of a road built in the rightof-way for Leonard Road No.
the

2,

and those maps “generally conform”

2017 Record of Survey. R. V01.

(circa

2, p.

353 (Am. ROS, Aug.

to the location as

found in

289

17, 2017); see R. V01. 1, pp.

1914 Carpenter Road map); 85 (1917 U.S. Forest Service map); 86 (1925 and 1937 U.S.F.S.

Company map); 88 (1947

maps); 290 (1939, the Charles Metsker

map); R. V01.

2, pp.

Somebody
deeds, and

671-686; see

built

I.C. §

aerial

map); and 89 (1946

aerial

40-203A(1)(c) (“generally conform t0 the location”).

Leonard Road No. 2

after 1910,

many members of the public knew

that

it

maps were

created, surveyors

had never been “abandoned”

used

it

as claimed.

in

As

much as the WARNERS, Goodsons, and their predecessors tried to erase the public road and public
right-of—way from their property, through the years people sold and bought land west and east 0f

it,

and the surveyor(s) creating those legal descriptions used the Leonard Road No. 2 road or right-

of-way, or both.

Maps and the agency records show that Leonard Road N0. 2 is the only right-

of-way ever existing within the boundaries of Government Lot 4 in section 33. R. V01.
289-91 (Circa 1914 Carpenter Road map; 1939 Metsker

671-686 (maps 0f Leonard Road No.
Thus,

if

ESHD’s March

26,

map of Rose Lake

1,

pp.

area); R. Vol. 2, pp.

2).

2018 invalidation 0f Leonard Road No. 2 based 0n the 1910

BOCC Meeting Minutes is not overturned, the ESHD will have effectively afﬁrmed the BOCC’S
action in 1934

When

it

sold Mr. Batzle What

Batzle’s only access

was through

Government Lots

and 4 property

3

abandonment requests by

the Leonard

is

in

2018 Viewed

as a landlocked Lot 8, because

Road No. 2 extending from

now owned by

WARNER

and

the north through the

TEICHMANN. The

two

WARNER were ignored, and ESHD had n0 power t0 ignore those two

which was an abuse of the public

requests,

trust,

the public including

PALMER.

LC.

§

40-

203(1)(c).

STANDARD OF REVIEW
“On

appeal from a validation decision in which the district court acted in an appellate

capacity, this Court independently reviews the

Idaho 809, 813, 264 P.3d 916, 920 (201

1);

Homestead Farms,

855, 858, 119 P.3d 630, 633 (2005). Idaho
validation proceedings. Floyd

v.

Code

Inc.

v.

v.

Lemhz' County, 151

Bd. ofComm'rs, 141 Idaho

section 40-208 governs judicial review of

Bd. ofComm’rs, 131 Idaho 234, 238, 953 P.2d 984, 988 (1998).

Idaho Code section 40-208(6)

The review

County record.” Sopalyk

states,

With emphasis added, in pertinent

part:

be conducted by the court without a jury. The court shall
consider the record before the board of
highway district
shall

.

.

.

commissioners and shall defer t0 the board 0f
highway district
commissioners 0n matters in which such board has appropriately
exercised its discretion with respect t0 the evaluation of the public
interest. As t0 the determination 0f highway 0r public right—of—way
abandonment, the court may accept new evidence and testimony
supplemental t0 the record provided by the
highway district, and the
court shall consider those issues anew. In cases 0f alleged irregularities in
procedure before the commissioners, not shown in the record, proof thereon
may be taken in the court. The court, upon request, shall hear oral argument
and receive written briefs.
.

.

.

.

.

.

.

.

.

Idaho Rule 0f Civil Procedure 84(e)(1)(A), read in conjunction With the above indented
statutory subsection indicates the District Court

determination. Floyd

v.

was

t0 consider the record in

shall

be conducted by the court Without a jury and

the record”); see I.C. § 40-208(6). Also, the District Court “shall defer t0 the

Which

[the

of the public

its

Board ofComm ’rs ofBonneville Cmy, 137 Idaho 718, 722, 52 P.3d

867 (2002) (“The review

in

making

shall

ﬁnal
863,

be conﬁned

[ESHD] 0n

to

matters

ESHD board] has appropriately exercised its discretion With respect to the evaluation
interest.”

LC.

§ 40-208(6).

The

ESHD decisions

did not mention the public interest,

and so

ESHD

did not provide substantial and competent evidence for

considering Idaho

Code

repeatedly held that a board’s decision

competent evidence.” Flying “A

654 (2015); see Galli
Idaho

at

v.

factual

Ranch,

section 40-208, [the Idaho State

Supreme Court] has

clearly erroneous if it is not supported

Inc.

v.

County

by

substantial

t0

The

State

Supreme Court “continue[s]

t0 adhere to the

View

that the

produce substantial and competent evidence t0 support the necessary

ISSUES PRESENTED
Whether the agency-reviewing

trial

[0r lacks] public status.” Id.

ON APPEAL

court erred in determining that pursuant t0

Idaho Code section 40-208(6), and While acknowledging the holding in Sopalyk

v.

151 Idaho 809, 816, 264 P.3d 916, 923 (201

was possible

t0

and

Comm ’rs ofFremont Cmy., 342 P.3d 649,

ﬁndings needed for the legal determination that a road has

1.

and therefore

Idaho Cnly., 146 Idaho 155, 158, 191 P.3d 233, 236 (2008); Floyd, 137

725, 52 P.3d at 870.

County bears the burden

”

is

decision,

ESHD appropriately exercised its discretion.

the District Court could not evaluate Whether

“When

its

1),

that proper trial court evaluation

Whether the “board has appropriately exercised

the public interest,” Without the agency, here

its

ESHD,

Lemhz' Cly,
as

discretion With respect to the evaluation of

including in

its

decision either facts 0r legal

standards 0r both regarding the exercise of that discretion?

2.

cause t0

“[i]f,

Whether the agency-reviewing

initiate a validation

trial

court erred in ﬁnding the

hearing pursuant to Idaho

Code

ESHD had valid

section 40-203A(1)(a),

Which

states,

through omission or defect, doubt exists as to the legal establishment or evidence 0f

establishment of a highway 0r public right-of—way,”

when

the Viewers' Report establishing the

right-of—way as approved by the Board 0f County Commissioners in 1908 included granting

language from the underlying landowners and said Viewers’ Report
evidencing that conveyance?

is

and was a public record

Whether the agency-reviewing

3.

declined t0 address the

WARNERS’

hearing pursuant t0 Idaho
in their

Government Lot

Code

two requests

section 40-203

court erred in ﬁnding

for an

due

Government Lot

8 in 1931 accessible

Road No. 2

portion of Leonard

in

2019

abandonment hearing, when such a

trial

t0 subdivision (2)

by

said

its

substantial rights

of that statute?

court erred in ﬁnding

estopped from invalidating Leonard Road N0. 2 due to
selling

ESHD lawfully

would have protected Palmers’

8 not being landlocked

Whether the agency-reviewing

4.

trial

ESHD is not quasi-

acceptance of ﬁnancial beneﬁts

roadway and then declining

resulting in the landlocking of successor

When

to validate a

PALMER’S

Government Lot 8?

ARGUMENT
Introduction

There are two names for the right-of—way

Leonard Road N0.

2.

R. V01.

1,

pp. 26, 29 (“The

and corresponding road map”), R. V01.

1, p.

at issue in this case,

Road was

Leonard Road No. 231 and

entered into

Road Book Map Index

65 (Road Book). These two names are for the same

right-of—way. This right-of—way cannot be analyzed using Idaho cases 0r statutes

roads, because

Leonard Road No. 2

is

not prescriptive due t0 long-term public use. Instead,

Leonard Road No. 2 was created by a Viewers’ Report dated September
71; see R. V01. 1, pp. 53-61 (full 1908 Viewers’ Report).

9,

“On September

1908. R. V01.

16, 1908, the

[0f County Commissioners] approved the Viewers” Report and declared Leonard

public highway.” R. V01.

1, p.

on prescriptive

The Agency Record shows:

ESHD meeting, Rande Warner appeared and spoke
Commissioners about the problems With Leonard Road #231 as
proposed in the recorded Viewer’s Report. He indicated that the roadway as
t0 the

10

Board

Road N0. 2

63.

At the October 24, 2016

1, p.

a

surveyed in the recorded Viewer‘s Report was never

built, that part

of the

roadway would be inundated by Rose Lake, that the roadway would be selfabandoned by operation of law, and requested the Commissioners
consider abandoning it. The Commissioners action item was t0 consult
with attorney Susan Weeks.
R. Vol.

1,

pp. 129

&

172 (EX.

8,

ESHD

Board Meeting Min., Oct. 24, 2016).

proceeding was ever scheduled, even though one

is

N0 abandonment

required ifrequested. LC. § 40-203(1)(c) (“The

commissioners shall establish a hearing date or dates 0n the proposed abandonment and vacation.”

Emphasis added.)

On December

14,

2017, Nathan Ohler, then legal counsel for the

WARNERS, requested

a continuance 0f the validation hearing then scheduled for January 15, 2018, so that an

abandonment and vacation hearing could be held simultaneously. R. Vol.

was

the second request

by

WARNERS

t0 give the public notice as required.

it.

R. Vol.

1, p.

If the

for an

The

1,

pp. 195-199. This

abandonment hearing process, and

ESHD had time

ESHD denied the request and took n0 further action on

201.

WARNERS were granted one of their two requests, Idaho statutes would’ve

mandated the road not be abandoned, because such a decision would’ve landlocked
Lot 8 as discussed below. LC.

no standing

t0 raise

abandonment

§ 40-203(2).

ESHD’S two unlawful

requests.

Memo.

Dec.

On this point,

the District Court found

decisions to not respond to

& Ord., pp.

PALMER’S

PALMER had

WARNERS”

two

12-13; see LC. § 40-203(1)(c) (“The

commissioners shall establish a hearing date or dates on the proposed abandonment and
vacation.” Emphasis added.) In addition, the

the fact that a

that in

ESHD,

With the District Court’s blessing, ignored

key difference between an abandonment proceeding and a validation proceeding

an abandonment proceeding a right-of—way cannot be abandoned

and the

ESHD and the District Court both knew PALMER’S

validation decision.

Compare LC. §§ 40-203
1 1

& 40-203A.

if it

landlocks a parcel,

Lot 8 would be landlocked by the

is

In preparation for

Report

states, “[a]s

its

Validation Proceeding set for January 15, 2018, the

its

own

initiative

Leonard Road as a public right-of—way.” R. V01.
40-203A(1)(a)

(“If,

1, p.

due

to concerns about the existence

26-27 (Staff Report, Jan.

9,

16,

1908 declared Leonard Road No. 2 a public highway, the

Code

Meeting Minutes, Which had nothing

ESHD
On July

0f

through omission or defect, doubt exists as to the legal establishment 0r

validation proceeding using Idaho

The

this

2018); see I.C.

evidence 0f establishment of a highway or public right—of—way.”) Even though the

September

Staff

allowed by Idaho Code § 40-203A, the Board of Commissioners initiated

public road validation proceeding on

§

ESHD

t0

section 40-203A(1)(a) based

indicate

2018

‘

[a]t this

BOCC

0n the 1910

in 1908.

stated:

Board abandoned Leonard Road N0.

13, 1910, the

The minutes

ESHD justiﬁed the

do with the right-of—way’s establishment

Staff Report dated January 9,

BOCC on

2.

(Exhibit

J.)

time the board ordered that the Leonard

Road No. 2 be abandoned for the reason that the expense incurred in
would be greater than the amount of trafﬁc across
road would justify.
building said road

said

’

R. V01.

1, p.

30.

“The board ordered,” without a public hearing or the passage 0f a County

ordinance ofﬁcially nullifying the prior acceptance as a public highway. R. V01.

882(4) (1908),

2, p.

601 (LC.

§

BOCC must issue “proper ordinance” t0 “[a]bolish 0r abandon such [highways]

as are unnecessary”).

No BOCC

ordinance exists in the 1910 0r later records.

Then, the 2018 Staff Report concluded:
Staff recommends the Board 0f Commissioners decline t0 validate Road
N0. 231 (Leonard Road N0. 2) as a public highway per Idaho Code § 40203A because Leonard Road No. 2 was abandoned by the Kootenai
County Board 0f Commissioners as a public right-of—way 0n July 13,
1910, and n0 legal basis exists for road validation.

R. V01.

was

1, p.

30.

PALMER argues the

enacted. R. Vol. 2, p. 601.

record exists of one.

The

Memo. Dec.

1910 “abandonment” was unlawful, because n0 ordinance

District Court

&

0rd,, p.

12

8.

presumed an ordinance was enacted, but n0

The Leonard Road N0. 2 right-of—way

Range

maps

in “Sections

is

West, Kootenai County, Idaho, [on the west side

1

are

shown

0f]

WARNERS’

TEICHMANNS’

property

property

is

in

Rose Lake.” R. V01.

Two

28.

1, p.

one being from the original 1908 Viewers’ Report and one

in the Staff Report,

being from the ofﬁcial Kootenai County Road Book. R. V01.

Book). The

32 and 33, Township 49 North,

is

1,

pp. 28 (Viewers’ Rpt.), 65

(Road

of Government Lots 3 and 4 in Section 33,

in portions

Lot 4 of Section 33 on the shore of Rose Lake, and

on the west shore 0f Rose Lake, but

PALMER’S

directly south of Government

Lot 8

is

4, see

Exhibit A. The Section 32 lands t0 the west are presently owned by the Idaho Department

in Section 33, also

of Fish and Game. The Department 0f Fish and
is

not involved in this proceeding. R. Vol.

receipts).

1,

Game

pp. 7, 9

The Leonard Road No. 2 right-of—way

did not respond t0 the

(ESHD mailing

list

ESHD’s

notices and

and certiﬁed mail

from the

cuts southwesterly through Section 32

north border of PALMER’S Lot 8 (on the west side of Section 33) t0 intersect With a road
called South

The

Rose Creek Road, which then proceeds south

initial

1.

2.

R. Vol.

1, p.

with State Highway

3.

Through omission or defect, doubt existed as t0 the legal establishment
0f Road No. 231 as a public road.
The evidence received by the Board of Commissioners provide no
basis for validation 0f Road N0. 23 1, Leonard Road No. 2.

3 11 (Mar. 26, 2018). “In order t0 validate a public right-of—way

status.” Galvin

t0

now

ESHD Findings of Fact and Conclusions 0f Law stated as legal conclusions:

Board must ﬁrst ﬁnd

(Remanded

to intersect

Lot

v.

that a right—of—way exists although there is

Canyon Highway

highway

district

due

N0.

Dist.

4,

t0 insufﬁcient

After rehearing, the revised

ESHD

under

40-203A, the

some doubt about

its

current

134 Idaho 576, 579, 6 P.3d 826, 829 (2000)

ﬁndings of fact

re: validation).

Findings 0f Fact and Conclusions of

additional legal conclusion that “[t]he evidence received

13

§

by

the

Law

stated an

[ESHD] Board 0f Commissioners

provides no basis for validation of Road N0. 231, Leonard

2.” R. Vol. 2, p. 701 (Jun.

Road No.

25, 2018).

The Validation Order issued June

Road No.

25,

2018 gave two reasons

for not validating

Leonard

2:

After consideration 0f the additional evidence presented
public hearing, as well as the evidence received in the

at the

initial

re-opened

public hearing,

[ESHD] Board of Commissioners decline t0 validate Road N0. 231,
Leonard Road No. 2, as a public road or public right-of—way because it is
the

not in the public’s interest. Validation

also declined because the road

is

was

vacated and abandoned, and no legal basis exists for validation following

an abandonment.
R. V01. 2, p. 701.

The rehearing was held 0n March

26, 2018, the

same day

Conclusions of Law and ﬁnal Validation Order were signed. R. V01.

as the Findings 0f Fact

2, pp.

reason, there exists n0 written reasoning in the decision arguing Whether 0r

is

affected

way t0

by

the decision to landlock

reach either Idaho Fish and

PALMER,

Game

in

power

t0 “defer t0 the

how the public interest

lands 0r the west side of Rose Lake. I.C. § 40-203A(3).

board 0f

.

.

.

Which such board has appropriately exercised

District

highway
its

Court could not exercise

district

commissioners 0n matters

ESHD record the District Court could not

follow the mandatory statutes. I.C. § 40-208(6). For the second reason, the

ESHD

invalid single statement 0f abandonment in the 1910 meeting minutes. R. V01. 2, p.

11

relied

0n the

700 (Findings

7).

Appellant

PALMER now argues the four questions upon which this appeal is brought.
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its

discretion With respect t0 the evaluation

0f the public interest,” because Without anything in the

of Fact

the ﬁrst

0r about the public’s right to use the right—of—

Without written reasoning in ESHD’s decision, the
jurisdictional

As t0

701-702.

and

The

1.

District

Court erred,bv using the 2011 Sopatvk

bv the 2013 amendments

case,

which

logic

Idaho Code subsections 40-203A(6) and

t0

Idaho Code section 40-203A(3)

was invalidated
(7).

states:

Upon completion 0f the proceedings,

the commissioners shall determine
Whether validation 0f the highway 0r public right-of—way is in the public
interest and shall enter an order validating the highway or public rightof-way as public or declaring it not to be public.

ESHD’S ﬁndings 0f fact
its

did not include any statements regarding the public interest, and

conclusions 0f law simply stated, “The validation of Road N0. 231, Leonard

in the public interest.” R. Vol. 2, p. 701 (F

Additionally,

ESHD’S

of F,

C

Road N0.

2, is

not

0f Law on Rehearing (Jun. 25, 2018)).

validation order regarding the public interest

After consideration of the additional evidence presented
public hearing, as well as the evidence received in the

at the

initial

was unsupported:
re-opened

public hearing,

Board of Commissioners decline to validate Road No. 231, Leonard
Road N0. 2, as a public road 0r public right-of—way because it is not in the
the

public’ s interest.

Petitioner

was

PALMER argued the original layout of the Leonard Road N0.

to provide access t0 the

record shows there were

Lake, and even

west side of Rose Lake. Regarding the public

members of the

R. V01.

1,

pp. 4

“Whereas, Leonard Road #23 1 a Viewer report right of way,
,

Rose Lake, Idaho was

August, 1908”) (emphasis added); 28

Minutes dated Jan.

15,

interest, the

(ESHD

originally

is

(ESHD

Resolution N0. 2017-05:

located in

Township 49N, RIW,

and surveyed on the 12th day of

Staff Rpt. “near

Rose Lake”); 74 (ESHD Mtg.

2018, testimony of Larry Smith, “As a young

man he remembers an

road going across the bottom of the point to the lake”).

Linda Rider, age 64, told the

agency

public interested in reaching the west side 0f Rose

ESHD recognized its proximity.

Sections 32 and 33; near

2 right-of—way

ESHD:

I grew up in the area 0n the north side of Rose Lake. The ﬁrst that
remember being 0n this property would probably be When I was

15

I

can

old

.

who

Iplayed with a young

girl

(Melissa

house in the disputed area. This included days
summer. I remember that besides the big 01d White
house, there were at least a couple 0f cabins that were rented for the
summer and even a small ‘store’. At least one of these cabins sat right on
the edge above the lake. A11 cars got there 0n a small road that connected
to the county road and parked in an area a distance before you reached the
house. Between the house and lake/dock was a sloping area With brush
and weeds and as I remember it wasn't a very ﬁm place to walk through
White)

swimming

with bare
R. V01.

1, p.

live in the

in the

feet.

80.

Larry Goodson lived in the area in the 1950’s and told

ESHD:

was only one permanent dwelling With
running water 0n the Warner property and a family with the last name of
In the 1950's—early 1960's there

At that time the Whites rented boats and sold Bait
White lived there.
etc. and the place was referred to as Pine Point. By Mid-1960's there was
From the 1950's until sometime after 1980
no boat rental or bait store.
there was one and only one drivable access t0 any and all of these three
dwellings. That driveway left I What is now E. Doyle Road and after
approximately 200 ft. reached its lowest point in elevation which was
below the high-Water level 0f Rose Lake. I know this because it caused a
problem for people who [would] eventually arrive at the White house
parking space which was the destination 0f all the campers, ﬁsherman
and people Who lived there.
.

.

.

.

R. V01.

1, p.

.

.

92-95 (emphasis added).

Debra Warner acknowledged:

.

.

.

there

was a small

in the locust trees.
little

store

bait store located

My

cousin,

down t0

Bob Who

the side of the picnic area

lived there,

remembered when

the

was burned down. The picnic area sat in the shade of several
Which lined the back 0f the 01d house.

locust trees and lilac bushes

R. V01.

1, p.

258-59.

The testimony offered

to

ESHD by WARNERS was from people interested in

WARNER’S position against the roadway,

or from locals

who have

a beef with the

PALMERS,

but in any case people whose memories only extended back to the ‘505 and ‘603. Larry Smith’s

memories g0 back somewhat ﬁthher, and he speaks
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as a former U.S. Forest Service

employee

for

the Kingston Fire District, and

is

a

member of the

who

public

recalls the public facilities

on the

west side of Rose Lake.

Mr. Smith offered his thoughts in writing t0 the ESHD:

My earliest recollection goes back to around

1949 when

my folks would
Rose Lake 0n
picnics with four other families that were very dose friends, and most of
them had large families. It was a great place t0 line kids up 0n the bank of
the lake to ﬁsh and a warm shallow beach for kids t0 swim. I could bore
all of us with 01d photos and stories or ﬁshing and the water slide at
Watsons resort. At other times we would also rent boats and ﬁsh the
west end 0f the lake accessing it from what was then known as the
Rose Lake resort. There was a store that also rented row boats, that my
father would row along the west and north west side of the lake to ﬁsh. He
would at times take my brother and I across the lake to ﬁsh the gravely
bottom that was called Pine Point, by the locals. It was a great place to ﬁsh
because at that time in had not ﬁlled in with weeds like so much of Rose
Lake is today.
load up

all six

0f my siblings and me,

we would g0

to

As

I entered my teenage years my friends and I would take Doyle Road
around to Pine Point, to ﬁsh and swim in that area, again partly because
was less used and the gravely beach was a great place With much less

it

weeds for swimming and ﬁshing. I remember the old store located out
0n Pine Point, and the access road to it, (the road in question called
Leonard Road) and where it continued 0n into a small stand 0f timber
and 0n around t0 the more open pine timber stand and grassy ﬁeld
located at the bottom of the hill above the swampy west end 0f the
lake. My neighborhood friend and I would hike around the point 0n the
old road t0 jump shoot ducks in that swamp during my later high school
years. I also remember there was a dump in the stand of timber at the
bottom 0f the ridge.
R. V01. 2, pp. 413-414 (emphasis added); accord R. V01.
“the locals in

Rose Lake used [Lot

described junk found

Even
interest to

down there),

WARNER’S

8,

now PALMER’S]

1, p.

84-89 (Marcus Palmer testimony,

as an unofﬁcial

dump

and Palmer

see R. V01. 2, pp. 657-670 (pictures ofjunk).

legal counsel argued in his brief t0 the

ESHD that it is in the public

have Leonard Road N0. 2 extend to the shoreline of Rose Lake,

side, instead

site,”

0f from the north Where his

clients, the

17

albeit

from the west

WARNERS want the right—of—way removed:

The public would have access to Rose Lake from the Idaho Fish and
Game property. The public would have access to public lands for activities
such as hunting. Validating the southern portion of the proposed Leonard

Road #2 road makes more sense than cutting through the entire length of
Wamers’ property and, literally, across the Teichmanns' front porch. No
condemnation action would be needed - ESHD would simply need t0
claim

its

roadway and deal

Game and the U.S.

directly with the Idaho

R. V01. 2, p. 480. Obviously, Mr. Cleverley’s argument
clients, the

WARNER’S,

Department 0f Fish and

Forest Service.

was an attempt

to only

but 0n their behalf he admits public access t0 the west side 0f Rose

Lake could be and should be made available from the west across public
public trust held, safeguarded, and administered

clearly at issue.

same

as

it

was

facts

The nature of the public

in 2018, see section

ESHD’S

beneﬁt his

by

trust for

lands. Therefore, the

ESHD in the 2018 validation proceeding was

Which the

BOCC was liable for in

1910

is

the

on appeal question number three below.

Findings of Fact and Conclusions 0f Law on rehearing did not recite any 0f the

shown above

related t0 the public interest. Thus,

its

conclusion was unsupported. R. V01. 2,

pp. 699-701.

In the

Homestead Farms,

Inc. case,

landowners challenged the Teton County

decision to include roads running across their lands as public roads.

Court discussed the lack 0f information in the Teton County

The Idaho

State

BOCC’S
Supreme

BOCC records that undergirded its

decision to determine the roads were public roads:

The

problem in this case is that although the Commissioners represent
were at least two earlier maps adopted pursuant to their statutory
duty to create an ofﬁcial county highway map, those maps are not in the
record, nor is there any indication in the record of the Commissioners ever
having determined which roadways they believed were public as a result
of their records, minutes and resolutions 0r duly-recorded orders creating,
accepting 0r deﬁning public highways Within the County. Thus, While the
Commissioners contend these three roads at issue were properly placed on
an ofﬁcial map, this Court has n0 way t0 determine Whether any 0f these
three disputed roads were ever created as public highways in the ﬁrst
instance, whether they have been maintained, whether they were originally
created by prescriptive use, and Whether they have ever been abandoned 0r
ﬁrst

that there

18

vacated.

On the basis

of this record, there

is

simply no

way to

determine

whether the roads running across the Homestead and Hall properties were
properly shown 0n the map.

Homestead Farms,

Inc.

v.

Board ofCom'rs ofTeton County, 141 Idaho 855, 860, 119 P.3d 630,

635 (2005).

The beneﬁt
the public trust

is

t0 including articulable facts

when making

a decision regarding roads held in

that appellate reviewers can analyze the factual basis for the decision

public entity charged with that

trust.

In the

Homestead Farms,

Inc. case, the

trust,

and

in

County

2018 the

BOCC in

ESHD was not validating Leonard Road No.

Homestead Farms,

issue in

1910 was allegedly disposing of a highway

Inc.

was

that there

was not “any

2.

The

the

Teton County

BOCC was adding roads t0 the county map, thus bringing them into the public trust.
the Kootenai

by

it

In this case,

held in the public

State

Supreme Court’s

indication of the record of the

commissioners ever having determined Which roadways they believed were public.” Homestead

Farms, Ina, 141 Idaho

at

860, 119 P.3d at 635. In this case, there

ESHD’S agency record presented to
interest did not require

this

no information

is

Court citing t0 articulable facts as t0

Leonard Road N0. 2

t0

be validated. R. V01.

2, p.

in the

Why the public

701 (Findings of Fact,

Concl. of Law on Rehearing (Jun. 25, 2018)).

The

was

original 1908 surveyed design

t0 provide public access t0 the

found in the Viewers’ Report for Leonard Road N0. 2

west side of Rose Lake. R. V01.

1,

pp. 53-61 (1908 Viewers’

Report).

PALMER contends that the original Viewers” Report survey accomplished in
shows the road taking a southeasterly turn toward the west
61 (1908 Viewers’ Report). Speciﬁcally, the
Viewers’ survey took Leonard

Lake.

Id.

There

is

side of

Agency Record

Road No. 2 0n a path hugging the

at

1908 clearly

Rose Lake. R. V01.

1,

pp. 53-

page 65 shows the original

shoreline of the west side of Rose

n0 other reason, especially given the allegations of impassable swamp and other
19

wetland concerns 0f the
as

it

WARNERS

headed south. However, following

Road

Will

show

that the road

roadway could not have been run more

that the

that originally surveyed path all the

was constructed primarily

to reach the

t0 the

west

way out t0 Rose Creek

west side of Rose Lake and

wetland resources to the west of it. This would not only grant land access, but

it

would

also grant

water access for boating, and for hunting of mammals, waterfowl, and ﬁsh. The public has an
interest in this right—of—way.

ESHD mentioned nothing about these public

its

decisions, thus the District Court could not evaluate whether

its

discretion” pursuant to Idaho

Code

beneﬁciaries.

interest.

The

The only

it

WARNERS
interest that

ESHD

did not consider the public’s interest in reaching

has been alleged that the

PALMER

would be served would be a

would serve no public

142 (see Legal Issues). Even

1, p.

method 0r substance considered, because

it’s

(“.

.

.

is

n0 way

because

it is

in the public interest

right-of—way as public 0r declaring

and

it

shall enter

for this Court to

is

not in

states,

highway or public

not to be public.”

In Sopalyk, this Court determined the agency’s reasoning regarding the public interest

may therefore afﬁrm the

Board's order even though

20

it

at 816,

does not

its

“[u]pon completion 0f

an order validating the highway or public

could remain hidden from the public. Sopalyk, 151 Idaho

did

by any consideration 0f

the proceedings, the commissioners shall determine whether validation of the

is

ESHD

not in the public's interest”)

The current version of Idaho Code subsection 40-203A(3)

right-of—way

if the

ﬁndings 0f fact stating validation

the public interest are merely an assertion, completely unsupported

public trust responsibilities. R. V01. 2, p. 701

private

private interest for a public road t0

consider the public’s interest in reaching those natural resources, there

its

would be merely

speciﬁcally stated, “Here, the roadway

provide access to Government Lot 8.” R. V01.

know

“appropriately exercised

section 40-208(6).

In the validation proceeding, the

these natural resources, and

ESHD

interest-related facts in

264 P.3d

cite

at

923 (“This Court

speciﬁc facts t0 support

its

public-interest

PALMER,

ﬁnding”) This makes no sense from a policy standpoint, but fortunately

Sopatyk’s 2011 decision was based 0n the 1993 version of Idaho

40-203A(6) and

203A(7)

stated,

(7).

Notably,

“The court

issued in 2011 Idaho

judgment

shall not substitute its

the weight 0f the information

that

When Sopalyk was

0n questions 0f fact,” Which

for that

for

Code subsections

Code subsection 40-

0f the commissioners as t0

likely led to its conclusion approving

an agency’s public interest ﬁndings remaining hidden from the public in Sopalyk.
In 1993,

when Idaho Code

(6) The review
conﬁned t0 the

shall

section 40-208

was added, subsections

(6)

be conducted by the court Without a jury and

and

(7) stated:

shall

be

record. In cases of alleged irregularities in procedure

before the commissioners, not

shown

in the record,

proof thereon

may be

taken in the court. The court, upon request, shall hear oral argument and
receive written briefs.

(7)

The court

shall not substitute its

judgment

for that

0f the

commissioners as to the weight of the information on questions of fact.

The court may afﬁrm
case for

remand the
further proceedings. The court may reverse or modify the decision

if substantial rights

the decision 0f the commissioners or

0f the appellant have been prejudiced because the

commissioners' ﬁndings, inferences, conclusions 0r decisions

are:

(c)

0f constitutional or statutory provisions;
In excess 0f the statutory authority of the commissioners;
Made upon unlawful procedure;

(d)

Affected by other error of law;

(a) In Violation

(b)

(e) Clearly erroneous in View 0f the reliable, probative and substantial
information on the Whole record; or
(f)

Arbitrary or capricious or characterized

by abuse of discretion 0r

clearly unwarranted exercise 0f discretion.

Idaho 1993 Session Laws, Chp. 412 §

6, p.

151

1.

The 2011 Sopatyk case was issued prior to

Code

the Legislature’s

2013 amendment 0f Idaho

section 40-208 related t0 the criteria for judicial review, disposing of the 01d subsection (7)

criteria

and changing the subsection

564-65

(eff.

Apr.

2,

In 2013, the

(6) criteria.

Idaho 2013 Session Laws, Chp. 239 §

2013).

new

subsection (6) criteria for judicial review stated:

21

5,

pp.

The review shall be conducted by the court without a jury and shall be
conﬁned to the record. The court shall consider the record before the
board of county 0r highway district commissioners and shall defer to
the board 0f county 0r highway district commissioners 0n matters in
Which such board has appropriately exercised its discretion with
respect t0 the evaluation of the public interest.

As

to the determination

of highway or public right-of—way creation, width and abandonment, the
court may accept new evidence and testimony supplemental to the record
provided by the county 0r highway district, and the court shall consider
those issues anew. In cases of alleged irregularities in procedure before the
commissioners, not shown in the record, proof thereon
court.

The

court,

upon

request, shall hear oral

may be taken in the
argument and receive

written briefs.

Idaho 2013 Session Laws, Chp. 239 §
Thus,
decision

it

was

5,

pp. 564-65

(eff.

error for the District Court t0 rely

was based 0n

Apr.

2,

2013) (emphasis added).

upon Sopalyk’s 2011

decision, because that

the 1993 statutory language, instead of the 2013 statutory language,

which

required the District Court to “defer t0 the board of county 0r highway district commissioners 0n
matters in Which such board has appropriately exercised

its

evaluation of the public interest.” LC. § 40-208(6). Because

ESHD’s

the public interest

discretion With respect to the

criteria for its decision

on

was hidden from the public, including the District Court, the District Court could

not follow the 2013 statute to determine whether

ESHD

“appropriately exercised

discretion.”

its

A sub silentio decision cannot be scrutinized as the statute requires, and this Court should ﬁnd the
District

Court erred.

PALMER prays this Court ﬁnd the District Court erred When
that

it

hid the criteria upon which

original design of

it

it

approved of ESHD’S error

found validation was not in the public

Leonard Road No. 2 was

t0 grant public access to the

interest,

because the

west side of Rose Lake

and other natural wetland resources. Further, Idaho Code section 40-208(6) required explication,
so the District Court could evaluate whether

ESHD

“appropriately exercised

its

discretion with

respect to the evaluation of the public interest.” I.C. § 40-208(6).

PALMER prays this Court reverse the District Court’s and the ESHD’s errors.
22

2.

The District Court erred

in

ﬁnding

ESHD had the lawful abilitv t0 undertake a right-

of-wav validation process pursuant to Idaho Code section 40-203A(1) in

abandonment proceeding required bv Idaho Code
The

District Court did not

uphold the

ESHD

Memo.

The District Court

Dec.

public right-of—way under LC. § 40-208(7).”

proceeding.

2A.

When

WARNERS’

ESHD

2,

Id.

Id., p. 7.

However, the

its

but then based

District Court erred,

ESHD

validation proceeding

its

one of two legal conclusions

legal establishment 0f Road

pursuant t0 Idaho Code

legal status

0f a claimed

“Presented With such a dispute and Wishing

abandonment request preceded the

initiation

After rehearing on June 25, 2018, the
stated as

was a dispute over the

deciding Whether the

claimed to justify

Road N0.

new reasoning

of the right-of—way, the District initiated validation proceedings as

provided for in LC. § 40-203A.”
in the incorrect order

it

& Ord., pp. 6-7 (Sept. 26, 2019).

stated, “In this case, there

to determine the legal status

section 40-203(1)(c).

decision to initiate a validation proceeding

pursuant to Idaho Code section 40-203A(1)(a), but gave
section 40-208(7).

lieu 0f the

because

it

Viewed the

facts

lawfully initiated the validation

initiation

0f the validation process.

0n the 1908 establishment of Leonard

of that proceeding on the 1910 meeting minutes.

ESHD Findings 0f Fact and Conclusions

that “[t]hr0ugh

of Law

omission or defect, doubt existed as to the

N0. 231 as a public road.” R. V01.

2, p.

701 (Findings 0f Fact,

Conclusions of Law, and Order on Rehearing, Jun. 25, 2018).
In the record of this case,

2 has been stated by
did, the

n0 omission 0r defect

in the establishment

of Leonard Road No.

ESHD t0 have occurred in the establishment of that right-of—way,

ESHD declined to

state

what omission or defect occurred.

Idaho Code section 40-203A(1)(a)

states, in its entirety:

23

and

if it

through omission or defect, doubt exists as t0 the legal establishment
or evidence 0f establishment of a highway or public right-of—way.
If,

The 1908 Viewers’ Report was accepted, and

at

a meeting 0f the

1908 Leonard Road N0. 2 was declared a public highway. R. V01.

(Road Book). The
1.

ESHD Findings 0f Fact dated March 26, 2018

1,

BOCC on September

pp. 63

(BOCC

16,

Minutes), 65

stated:

A portion 0f Road No. 231, known as Leonard Road N0. 2, is located

and Section 33, Township 49 North, Range 1 West, Boise
Meridian, Kootenai County, Idaho, and lies within the jurisdiction of the
in Section 32,

East Side

Highway District.

August Huelsiep and several other land owners petitioned the
Kootenai County Board of Commissioners t0 declare Road No. 23 1,
Leonard Road No. 2, as a public road.
2.

3.

On August

4.

A Viewer‘s Report for Road No. 23 1, Leonard Road N0. 2, was

12, 1908, the

proposed road was Viewed and surveyed.

submitted to the Board 0f County Commissioners. At that time, the cost t0

was estimated

construct the road

5.

On

September

16, 1908, the

at

Board 0f County Commissioners declared

Road N0. 23 1, Leonard Road No.
R. V01.

1,

pp. 3 10-1

1.

No

omission

Eight Hundred Dollars.

is stated.

2, a public

No

defect

highway.

is stated.

There

is

no doubt

as required

by

Idaho Code section 40-203A(1)(a) that the right-of—way for Leonard Road N0. 2 was legally
established,

the

and thus the root cause for the validation proceeding

fails. It

was

reversible error for

ESHD t0 undertake the validation proceeding based on Idaho Code section 40-203A(1)(a), and

the District Court’s approval of this justiﬁcation

The

District Court’s

Memorandum

The record reﬂects

that the

was

also in error.

Decision and Order stated:

Kootenai County Commissioners approved

a viewer's report laying out a public road in 1908.

AR

63.

However, the

record does not reﬂect that any easements of record granting Kootenai
County the public right-of—way were ever executed. See Agency Record
generally.

As

such, through omission 0r defect, doubt existed as to the

legal establishment 0f a public right-of—way, s0 the [ESH]District

properly initiated validation proceedings as provided for in I.C. § 40-

203A.
24

Memo. Dec.

& Ord., p.

and made “of record”
In the

7.

is

The

District Court’s

not Idaho law.

ﬁnding

that easements

needed

to

be executed

Id.

2012 case 0f Trunnell, a case

eerily similar t0 this one, the Idaho State

Supreme

Court acknowledged that there were differences between public rights-of—way and private
easements. Trunnell

v.

Fergel, 153 Idaho 68, 278 P.3d 938, 941 (2012). Then,

the very 1908 statute at issue in this case,

which

is

it

interpreted

Idaho Revised Code (“R.C.”) section 875.

Trunnell stated that to establish a highway in 1908 did not require the underlying landowners
t0 execute

deeds of conveyance to the County:

The evidence presented and the actions of the Bonner County
Commissioners create a satisfactory record showing the establishment
0f County Road No. 32 as a public road pursuant to the requirements of
1 Idaho Code Ann. 875, which was the operative law in 1908. This
[C]0urt again concludes that the phrase ‘recorded by order of the board
0f commissioners’ does not mandate the recording of the road
description or the recording of the actions 0f the county commissioners
in the recorder’s ofﬁce.

When County Road
statute

was Revised

Roads

32 was created in 1908, the applicable highway
Statute § 875,

Which

read:

and recorded as highways, by order 0f the
board of commissioners, and all roads used as such for a
period of ﬁve years, provided the latter shall have been
worked and kept up at the expense 0f the public, or located
and recorded by order of the board 0f commissioners, are
highways.
laid out

Trunnell, 278 P.3d at 941 (emphasis added). Leonard
in the

BOCC Road Book.
In 1908, all that

R. V01.

1, p.

was required

located and recorded in the county

Road No. 2 was

“located and recorded”

65.

for a road declared to be a public

Road Book. R.

highway was

V01. 2, p. 609 (R.C. sec. 1912(3)

requirement to keep a Road Book). Leonard Road N0. 2 was so recorded. R. V01.

(Road Book notes on Leonard Road N0.

2).

25

that

1,

p.

65

it

be

In 1908, there

was no requirement

that the underlying

WARNERS

the county. For the proposition that deeds were needed,

Code

section 930 (1908),
In all cases

Which

stated in

where consent

its

landowners execute a deed to

Revised

entirety:

to use the right-of—way for a

voluntarily given, purchased, or

cited to Idaho

condemned and paid

Highway

is

for, either an

instrument in writing conveying the right-of—way and incidents thereto,

signed and acknowledged by the party making it, or a certiﬁed copy of
the decree 0f the court condemning the same, must be made and ﬁled

and recorded in the office 0f the recorder of the county, in Which the
land so conveyed or condemned must be particularly described.
Idaho R.C. section 930 (1908). There was thus presented a dilemma.
correct that “recorded

the Trunnell Court

by order 0f the board of commissioners,” means nothing needs

“recorded” except in the Road Book, or

is

R.C. section 930 correct, in that “in

an instrument in writing conveying the right-of—way
in the

Was

.

.

.

all

be

to

cases

.

.

.

must be made and ﬁled and recorded

ofﬁce of the recorder 0f the county?”

T0

resolve this

dilemma and

ordinance was required,

we need t0

to

m

prove the District Court erred in requiring a deed 0r

100k

at

following R.C. section 929, and then look

R.C. section 930’s

at

in the statutes

R.C. section 930’s language carefully.

The 1892 Peterson case addressed whether R.C. section 933 (1887),

later

changed

to

R.C. section 929 (1908), the use of the power of a county board 0f commissioners to open a
“private or by-road”

(1892).

The Idaho

was

State

constitutional.

Latah County

Supreme Court found

v.

Peterson, 3 Idaho 398, 29 P. 1089

that such establishment

board of commissioners was constitutional. Peterson,

3

Idaho

numerically before R.C. section 930, and thus the dilemma

is

at

of private roads by the

402. R.C. section 929 comes

resolved that deeds 0f

conveyance are not required.

The speciﬁc language of R.C.

section 930 states, “[i]n

the right-of—way for a Highway,” and the question

26

is

all

cases Where consent t0 use

what right-of—way was the

legislature

talking about

t0

when

it

used those words? R. Vol.

2, p.

596 (emphasis added). The answer has

be the “private or by-roads” opened up by the authority of the board 0f commissioners

pursuant t0 R.C. section 929. R. V01.

2, p.

596. This can be determined not only from the

case citation in the annotated portion of R.C. section 929, see

Agency Record

at

page 596,

but also in the language of R.C. section 930 itself at the beginning 0f this paragraph.

The 1908

statutes

numbered

prior t0 R.C. section 929 addressed roads that

created by and for the public in their inception, and that R.C. section 929 and

were

onward

addressed either the establishment 0f a private road possibly used for public use (R.C. §§ 929

and 930), or railroads (R.C.

§

931), fences (R.C. § 932),

highway cross private lands (R.C.

§

moving an established public

933), establishment 0f a road without Viewers (R.C. §

934), and surveying for road Without Viewers, (R.C. § 935).

Compare R.C. §§ 916-928

at

R.

V01. 2, pp. 592-596 (public roads) With R.C. §§ 929-935 at R. V01. 2, pp. 596-97 (private

roads as public roads and misc.)

For a “complete history” of the differences between roads established pursuant to
petitions under R.C. section

920 (1887),

later

changed

to

R.C. section 916 (1908) and

“private 0r by-roads” established pursuant t0 R.C. section 933 (1887), later changed to R.C.

section 929, see Hasfurther

v.

Latah C0., 12 Idaho 797, 803-04, 88

P. 433,

434-35 (1907).

In 1908, R.C. section 930 required deeds t0 be recorded in the recorder’s ofﬁce

by

the

underlying landowners to allow public use 0f “the right-of—way” authorized by R.C. section
929, which were “private 0r by-roads,” and not public roads. Critically, R.C. section 930 did

not state “a right-of—way, but “the right-of—way.” (Emphasis added). Therefore, the

establishment of the public highway for Leonard

Road N0. 2

did not require deeds 0f

conveyance be recorded by the underlying landowners, because recording

was

sufficient. Trunnell,

278 P.3d

at

941. Leonard

27

Road No. 2 was not

in the

Road Book

created as a private

road pursuant to R.C. 929, but rather
required. R. V01.

1, p.

it

was created

which Leonard Road No. 2 crossed had
There

is

highway, thus deeds were not

65 (Road Book).

Therefore, the District Court erred

p. 7.

as a public

when

it

stated the underlying landowners across

to provide deeds

0f conveyance.

nothing in the public record suggesting that Leonard

& Ord.,

Memo. Dec.

Road No. 2 was

established as a “private or by-road” pursuant t0 R.C. section 929 requiring deeds 0f

conveyance, but

it

was established

thereafter recorded in the

And, back
cause to

to

be a public road as authorized by R.C. section 875 and

Road Book.

to the question

R. V01.

1,

pp. 63, 65.

0n appeal, the argument above shows

process pursuant t0 Idaho

initiate the validation

Code

When

the Viewers’ Report

and thereafter recorded
completed prior t0

its

in the

Road Book.

R. Vol.

1, p.

2.

The road was

ESHD’S justiﬁcation

legally

65. If this research

had been

Road N0. 2 would

for the validation hearing

based 0n Idaho

section 40-203A(1)(a) could not have been used to initiate the validation proceeding.
Further, evidence

shows Idaho law

abandon a public highway held

comment. See 1908

in trust

by

in

1910 did not allow the

ESHD without notice

statutes at R. Vol. 2, pp.

592 (R.C.

BOCC t0 unilaterally

and a hearing for public

§ 916, petition

by inhabitants

creation 0f right-of—way); 593 (R.C. § 917, petition t0 abandon); 601 (R.C. § 882(4),

must issue “proper ordinance”

t0 “[a]bolish 0r

Because the right-of—way was held
1910

when

the board of county commissioners

decisions in this case, the establishment of Leonard

never have been in doubt, and

Code

was accepted by

lacked good

section 40-203A(1)(a),

doubt did not exist as t0 the legal establishment 0f Leonard Road N0.
established

ESHD

to

for

BOCC

abandon such [highways] as are unnecessary”).

in public trust, the

BOCC needed a “proper ordinance” in

abandon the public highway, Which would've required public notice and a hearing.

28

“In Idaho the streets from side to side and end t0 end belong t0 the public and are held

by the municipality

in trust for the use 0f the public.” Kleiber

Idaho 501, 503, 716 P.2d 1273, 1275 (1986); citing Keyser

v.

City ofldaho Falls, 110

v.

City ofBoise, 30 Idaho 440,

165 P. 1121 (1917). There was no public notice, hearing, or “proper ordinance” enacted in

1910

to

abandon the right-of—way, thus neither the

abandonment statement

the

District Court erred

Dec.

& Ord., p.

it

nor the District Court can rely 0n

BOCC Meeting Minutes.

presumed the 1910

R. Vol. 2, p. 601.

The

BOCC performed its tasks properly. Memo.

8.

Whether the 1910 record alleging abandonment of the Leonard Road No. 2 right—of—wav

2B.

by

when

1910

in the

ESHD

the Kootenai

County Board of County Commissioners was valid where n0 records 0f public

notice or hearings exist in the public records prior to such alleged

abandonment of said

right-of—

an held in trust bV said Board for the public.
In 1908, Leonard

Road No. 2 could only be abandoned by “proper

board of county commissioners, by proper ordinances, must:
[highways] as are unnecessary;

On July
R. V01.

13,

1,

1910 0r

.

.

thereafter, the

..”

BOCC,

abandon Leonard Road No. 2

.

[a]bolish or

abandon such

R. V01. 2, p. 601 (R.C. § 882(4) (1908) (Emphasis added).

BOCC did not create any ordinance, much less a proper one.

pp. 68, 69 (July 13, 1910

In addition, the

..

ordinance.” “The

BOCC Mtg. Min.).

without a proper ordinance, had n0 jurisdiction or power to

in 1910. R. V01. 2, p.

387 (R.C.

§ 1917(4): “[t]he

boards of

commissioners in their respective counties have jurisdiction and power, under such limitations

and

restrictions as are prescribed

public roads

added).

.

.

.

by law,”

.

.

.

to “4. [1]ayout, maintain, control

Within the county, and levy such tax therefor as authorized

The law prescribed and authorized a proper ordinance
29

to abolish 0r

and manage

by law”) (emphasis

abandon a public

highway, and none shows in the public record as a result of the July 1910
the 1910

calls a

BOCC meeting.

Thus,

BOCC had n0 statutory jurisdiction or power t0 accomplish what modern law today

vacation of Leonard Road N0.

“abandonment” by passing any

2,

because

it

did not follow through 0n

statutorily required ordinance.

its

order of

Such an ordinance would have

required public notice and a hearing to enact.
In Canady, the City 0f Coeur d’Alene passed three ordinances in 1900 t0 vacate certain

portions of the

1).

area,

and sawmill. Canady

railroad

(191

downtown

v.

and

to allow the

Coeur d’Alene Lumber Company

Coeur d ’Alene Lumber Ca, 21 Idaho

t0 construct a

77, 83-84, 120 P. 830, 831

Without addressing the issue of the differences in county law and municipal law,

clear that the vacation of Leonard

none was never passed.
imagine

it

would

n_ot

If the

Road No. 2

BOCC in

it is

required the passage of an ordinance, and that

1910 wanted

t0 vacate

have used the word “abandoned.” R. V01.

Leonard Road No.
1,

2,

pp. 68, 69 (1910

one would

BOCC Mtg.

Minutes).

The Canady Court

cited the Idaho

Code

applicable t0 vacation of streets Within cities:

Sec. 2243, Rev. Codes, provides as follows:

In

all

cases Where any street, highway, avenue, alley 0r lane in

any incorporated

city,

town, or Village, shall have been or shall

hereafter be annulled, vacated, 0r discontinued, the

and

common

mayor

council of such city, 0r the board of trustees of

such town or Village, may, by ordinance, dispose 0f the part 0r
portion of such street, highway, avenue, alley 0r lane so
vacated, annulled, or discontinued, and

may

direct a

conveyance thereof to be executed by the mayor 0f such city,
or the chairman 0f the board 0f trustees of such town 0r
Village, to the person named in such ordinance; and such deed,
when so executed and delivered, shall operate to convey a
good and valid title in and t0 the said premises t0 the person
named therein. This section shall apply to all cities, towns and
Villages, whether incorporated under special or general laws."

3O

Canady, 21 Idaho
Dist. shall

at 86-87,

120

832-33 (emphasis added); see LC. § 50-203A(2)(d) (Hwy.

P. at

“Cause notice of the proceedings

t0

be provided in the same manner as for

abandonment and vacation proceedings.)
Whatever

may have been

legal requirements

early 19003, the fact

is

applicable t0 both cities and counties in the

law required vacations of public rights—of—way

that Idaho

t0

be

accomplished by ordinance, and not simply by a statement Within meeting minutes of the public
entity charged with a public trust for roads

invalid,

and

jettisoning

it

was

WARNERS’

R. Vol.

1, p.

declined).

The

2.

error for the

and rights-of—way. The 1910 “abandonment” was

ESHD to rely on those

two abandonment requests, and then

77 (petition t0 vacate and abandon
District

1910 meeting minutes

Court erred When

it

to not validate

t0 justify

Leonard Road N0.

“null and void”); R. Vol.

is

simply presumed the 1910

1, p.

75 (validation

BOCC followed the law,

because any ordinance 0r hearing records would be available, and they are not.

2C.

The

District Court erred

reason to iustifV

ESHD’S
The

When

ESHD’S

it

construed the evidence and found a

new

but incorrect

decision to initiate a validation proceeding that

was not

in

decision.

District

Court

stated, “[i]n this case, there

claimed public right-of—way under LC. § 40-208(7)

.

.

.

was a dispute over

the legal status of a

[and] [p]resented With such a dispute

and

wishing to determine the legal status of the right-of—way, the District initiated validation
proceedings as provided for in I.C.

§

40-203A.” Memo. Dec.

& 0rd,, p.

7; citing

R. V01.

1,

pp. 2,

4-5.

However, the

The

District

statute cited

by

the District Court

was not

Court cited Idaho Code section 40-208(7), Which

31

the justiﬁcation given

states:

by ESHD.

When

highway or public right—of—way is
disputed and Where a board 0f county 0r highway district commissioners
Wishes t0 determine the legal status or Width of a highway 0r public rightof-way, the commissioners shall initiate validation or abandonment
proceedings, 0r both, as provided for in sections 40-203 and 40-203A, Idaho
Code
the legal status or width of a

.

Memo. Dec.

&

.

.

Ord., p. 6.

However, the

District

Court omitted the ﬁnal clause, Which

“rather than initiating an action for quiet title.” Id. Idaho

40-203A

the earlier sections 40-203 and

Code

states,

section 40-208(7) mandates use 0f

t0 justify action, instead

0f a quiet

title

action.

It is

not

designed to justify actions that are already addressed by those earlier sections.
In the Athay case, the Idaho State

words used must be given

their plain, usual,

construed as a Whole.” Athay

Garbage

v.

Supreme Court

v.

stated,

“[w]hen construing a

and ordinary meaning, and the

statute

must be

Stacey, 142 Idaho 360, 128 P.3d 897 (2005); citing Waters

Shoshone County, 138 Idaho 648, 67 P.3d 1260 (2003).

word, clause and sentence 0f a

statute, the

statute,

and the construction of a

“We must give effect t0

statute

every

should be adopted Which

does not deprive provisions 0f the statute 0f their meaning.” Id.; citing George W. Watkins Family

v.

Messenger, 118 Idaho 537, 540, 797 P.2d 1385, 1388 (1990).

On November

20, 2017,

ESHD

passed Resolution #2017-05 initiating the validation

proceeding, but that Resolution ignored the abandonment request by Rande Warner initiated on

October 24, 2016. R. V01.

ESHD knew WARNER
ignored that request.

directed

District

ESHD

4 (Res. #2017-05),

had asked

ESHD,

abandonment proceeding

The

1, p.

is

ESHD

p. 129,

t0 consider

ﬂ 2 (Oct. 24, 2016 Warner request).

abandoning Leonard Road N0.

2,

and

faced With two options, should have held both, especially since the

mandatory, and that request came

ﬁrst. I.C. § 40-203(1)(c).

Court erred, because the point of Idaho Code section 40-208(7)

to “initiate validation or

abandonment proceedings, 0r both,

is

it

as provided for in

sections 40-203 and 40-203A, Idaho Code, rather than initiating an action for quiet

32

that

title.”

(Emphasis added). In
action for quiet

way was

title,

short,

Idaho Code section 40-208(7) merely directed

but to use earlier code sections instead if the legal status of a public right-of—

disputed.

Therefore, the District Court’s use of Idaho

ESHD’s

because that statute only circumscribed
dispute.

3.

ESHD to not initiate an

When it

omitted the

Whether the

District

WARNERS’

Code

options

last clause, the District

Court erred

in

section 40-208(7)

unjustified,

When Leonard Road No.

Court misused the statute in

ﬁnding

ESHD

2 was in
error.

lawfullv declined to address the

two requests for an abandonment hearing, when such a hearing

pursuant t0 Idaho Code section 40-203 would have protected
rights in their

was

Government Lot 8 not being landlocked due

PALMER’S substantial

t0 subdivision (2) 0f that

M?
The
and

District

that Petitioner

Court stated the potential abandonment hearings were irrelevant to the appeal,

PALMER had n0 standing t0 bring the issues forth:

that the District erred by not holding the
Appellant argues
Warner’s requested abandonment hearing at the same time as the
.

.

.

validation proceeding at issue.
separate proceeding

Which

is

The abandonment request

initiated a

irrelevant t0 this appeal. Further, the record

shows the District acted appropriately and intended to ‘handle the
abandonment request the same as any other the District has received
past.’

in the

AR 22.
Additionally, the

Wamers

requested the abandonment proceeding,

not Appellant.
In order to satisfy the requirement of standing, a petitioner

must allege 0r demonstrate an injury

in fact

and a substantial

likelihood that the judicial relief requested Will prevent or
redress the claimed injury. Standing requires a showing 0f a
distinct palpable injury and fairly traceable causal connection
between the claimed injury and the challenged conduct.

Employers Res. Mgmt. C0.
36 (2017).

E.g.,

v.

33

Rank, 162 Idaho 774, 777,405 P.3d 33,

Appellant has not shown that Appellant actually suffered any
injury by the District's denial of the Warner's request for an abandonment
hearing t0 be conducted
issue.

Memo.

Dec.

A

landlocked

as the validation proceeding at

Appellant has no standing t0 allege errors on behalf 0f the Warmers.

& 0rd,, pp.

12-13.

The

District Court is palpably incorrect.

PALMER

review 0f the record shows

WARNERS’

same time

at the

abandonment

PALMER.

I.C.

requests, because

actually suffered injury

hearing that would result in

PALMER

ESHD

ignoring

an abandonment proceeding would have not

§ 40-203(2). Further, there

guarantee judicial relief would have caused

by

ESHD

t0

was a

obey the

substantial likelihood if not a

statue

and hold an abandonment

not being landlocked. LC.

§§ 40-203(1)(c) (“The

commissioners shall establish a hearing date or dates on the proposed abandonment and vacation”)
(emphasis added); 40-203(2) (“N0 highway 0r public right-of—way or parts thereof shall be

abandoned and vacated so as

way

t0 leave

any

real property adjoining the

highway or public

right-of—

Without access to an established highway 0r public right-of—way.”) The possibility of an

abandonment proceeding was jettisoned
remains landlocked today. R. Vol.

1, p.

t0 the detriment

77,

1]

of PALMER, Whose Government Lot 8

7 (abandonment request “null and void”).

The Agency Record shows:

ESHD meeting, Rande Warner appeared and spoke
Commissioners about the problems With Leonard Road #231 as
proposed in the recorded Viewer’s Report. He indicated that the roadway as
surveyed in the recorded Viewer‘s Report was never built, that part of the
roadway would be inundated by Rose Lake, that the roadway would be selfabandoned by operation of law, and requested the Commissioners consider
abandoning it. The Commissioners action item was to consult with attorney
Susan Weeks.
At the October 24, 2016
t0 the

R. Vol.

1,

pp. 129

&

172 (EX.

8,

ESHD

Board Meeting Min., Oct. 24, 2016).

No abandonment

proceeding was ever scheduled. LC. § 40-203(1)(c) (“The commissioners shall establish a hearing
date or dates 0n the proposed

ESHD,

after consultation

with

abandonment and vacation.” Emphasis added.) Thus, When the
its

attorney decided to initiate a validation proceeding,

34

it

was

breaking the law that required

Warner on October

it

to initiate

24, 2016. Petitioner

disregard a request, consult With

its

PALMER is unaware 0f any law that allows an agency t0

legal counsel,

0f the required abandonment proceeding.
initiate the

abandonment proceeding

an abandonment proceeding as asked for by Rande

and then

PALMER

PALMER’S

proceeding instead

concerned, because since

is

Lot 8

initiate a different

is

now

ESHD

did not

landlocked, because abandonment

proceedings under Idaho Code section 40-203(2) require:

N0 highway 0r public right-of—way 0r parts thereof shall be

abandoned and

vacated so as t0 leave any real property adjoining the highway or public
right-of—way Without access t0 an established highway or public right-of—

way. The burden of proof

shall

be 0n the impacted property owner

t0

establish this fact.

N0 party t0 this case argues PALMER’S
were upheld by the

WARNERS

’

Lot 8 was not landlocked by

District Court. Instead, both

two abandonment requests

0n abandonment requests

are not

in favor

ESHD

and the

ESHD decisions that

District Court

0f other arguments as

if hearings

2,

and

ESHD

Court upheld

erred in not scheduling an

ESHD’s

abandonment hearing

decision to ignore that statutory mandate

process that approved of ESHD’S decision t0 ignore that law.

PALMER now
Court.

any

date.

steadfast in believing the

On

by engaging

Memo. Dec.

argues against the unjustiﬁed arguments used by

PALMER remains

and proceedings

mandated by Idaho Code section 40-203(1)(c). Rande Warner’s

abandonment request of October 24, 2016 was the very ﬁrst process requested
No.

have swept aside

for

Leonard Road

appeal, the District

in a decision-making

& 0rd,, pp.
ESHD

12-13.

and the

abandonment proceeding was ﬁrst

District

in line for

ESHD process and in that preeminent position was unlawﬁllly ignored by both the ESHD and

the District Court in error. After consultation with counsel,

to the detriment

and landlock

of PALMER.

ESHD used the validation

PALMER.
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ESHD dodged the abandonment statute
statute to

abandon Leonard Road N0. 2

As

stated above,

Rande

WARNER’S

October 24, 2016 request for the

abandonment proceeding was ignored by ESHD, When

it

initiation

lacked the legal power to ignore

of an

it.

ESHD may argue that 0n October 24, 2016 WARNER did not petition and pay a fee t0 the
ESHD for the abandonment proceeding.

Idaho Code section 40-203(1)(b)

states:

Any resident, 0r property holder, Within a county or highway district system
may petition the respective commissioners for abandonment and
.

vacation of any highway or public right-of—way Within their highway
system. The petitioner shall pay a reasonable fee as determined

by

the

commissioners to cover the cost 0f the proceedings.
Notably, the statute does not require a speciﬁc method ofpetition, and

WARNER orally petitioned

ESHD. ESHD never determined and then told WARNER the amount of the

“reasonable fee.” LC.

§ 40-203(1)(b).

Instead,

on November 20, 2017, the

validation proceedings for Leonard

ESHD passed Resolution Number 2017-05

Road N0.

2.

R. V01.

1,

pp. 1-2

(ESHD

initiating

Resolution N0. 2017-

05).

On December
fees to initiate an

14,

2017, Nathan Ohler,

WARNERS’

abandonment proceeding pursuant

legal counsel wrote a letter

t0 Idaho

Code

and paid

section 40-203. R. V01.

1,

14- 1 7. Mr. Ohler also asked for a continuance of the previously scheduled validation hearing,

that request

was denied. R. V01.

1, p.

22.

The request was denied 0n January

4,

2018 by email

iterated here in

its

entirety:

Mr. Olher,
In response t0 the attached letter of request for continuance to the public

validation hearing regarding Leonard

Rande and Debra Warner's request

t0

Road #23 1

Board considered
continue the validation hearing and
,

the

denied the request.
Since the Board elected not t0 continue the validation hearing to conduct

both the validation hearing and the abandonment hearing
staff will handle the

abandonment request the same

has received in the past.
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as

at the

same time,

any other the

District

pp.

and

R. Vol.

The

22.

1, p.

current status 0f that

abandonment request

is

that

ESHD said it was “null and

void” based 0n the 1910 “abandonment”

and abandon Leonard Road N0. 2, #231 is a null and
void request due to the ﬁndings that this said road had been abandoned 0n
July 13, 1910 for the reason that expense incurred in building this said road
would be greater than the amount 0f trafﬁc across said road would justify.
(Reference: County Commissioner minutes, July 13, 1910, Book F page

The

Petition to vacate

538.)

R. V01.

1, p.

relied upon,

77,

1]

7.

The Agency Record does not show any motion made, discussion had,

law 0r lawyer consulted, or vote 0f the

for the indented statement above,

N0.

2.

which was

ESHD Board to substantiate this denial, except

also the reason given for not validating

The unanimously approved motion not

facts

to validate

Leonard Road

Leonard Road No. 2 was made “for

reason that this said road was abandoned in July 13, 1910, according to the meeting minutes, ﬁles
in

Book F, page
The

539, on July 13, 1910.” R. Vol.

ESHD

1, p.

75,

1]

V.

“has the power t0 receive highway petitions and lay out,

abandon and vacate public highways and public rights—of—way Within

alter,

or

highway

district

system

.

.

.

may

states,

“Any resident,

§

40-13 10(5).

0r property holder, Within a county

petition the respective commissioners for

abandonment and

vacation of any highway 0r public right-of—way within their highway system.”
petitioned the

ESHD

and

their respective districts

under the provisions of sections 40-202, 40-203 and 40-203A, Idaho Code.” LC.
Idaho Code section 40-203(1)(b)

create

a second time by letter through their legal counsel Ohler on

WARNERS

December

14,

2017. The fee was paid. The validation proceeding was rescheduled, but the abandonment petition

was ignored

for the second time,

when both could have been held

Idaho Code section 40-203(1)(c)

states,

together on a

“The commissioners shall

new

date.

establish a hearing date

or dates 0n the proposed abandonment and vacation.” (Emphasis added). “The Commissioners
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shall prepare a public notice

shall mail notice

.

.

..”

.

.

..

I.C. §

I.C. § 40-203(1)(e)

Determining the meaning 0f a
the legislature.

Meyers

v.

each, if possible.” Id.; citing

264

& (f) (emphasis added). The word “shall” is a mandate.

statute in

Idaho requires a court t0 try to ﬁnd the intent of

City ofldaho Falls, 52 Idaho 81, 89, 11 P.2d 626, 629 (1932). Statutes

“must be construed together as

265, 85 P. 903;

40-203(1)(d) (emphasis added). “[T]he commissioners

Amsbary v.

pari materia, so as t0 give force and effect t0 the provisions of

in

Brown

City

Bryan, 6 Idaho

v.

51 P. 995; Noble

1,

ofTwin Falls, 34 Idaho 313, 200

P. 723;

v.

Bragaw, 12 Idaho

Cook v. Massey, 38 Idaho

(citations omitted).

In this case,

WARNERS’

ESHD

was mandated by

the statutes t0 establish a hearing date for

requested abandonment proceeding, but

it

did not. LC.

§

40-203(1)(c). That

subsection mandating a hearing date be set does not have a timeframe Within Which a hearing date

must be
-- is

established. Therefore,

that too long?

hearing date?

Why

Where was
Code

Petitioner

t0 landlock

PALMER’S

section 40-203(2)

Government Lot 8? The answer is

that

PALMER

“[A]11 roads, streets

233 P.3d 721, 729 (2010);

by

in the

ESHD

have to establish a

abandonment proceeding
their public

initiating a validation proceeding,

in reliance

in trust

CDA Investments, LLC v.

citing State ex rel.

P.2d 596, 606 (1959). What does

interest

does

would have protected

and highways are held

by the public.” Lake

When

road access to

ESHD violated the public trust by weighing in on behalf of

abandonment proceeding requests under the rug

for use

ESHD wait ten years to establish a hearing date

Perhaps 72 hours, 0r within one year?

respected, since Idaho

WARNERS

could not the

Rich

v.

0n the 1910 “abandonment.”

by the

state

and

its

political subdivisions

Idaho Dept. ofLands, 149 Idaho 274, 282,
Idaho Power C0., 81 Idaho 487, 506, 346

this trusteeship require in
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and sweeping the

terms of setting a hearing date?

In the Shokal case, the Idaho State

context 0f water resources, Which
side of Rose

is

that

trust doctrine in the

triggered here because of the public’s need to access the west

Lake by Leonard Road N0.

The requirement

Supreme Court discussed the public

2:

Water Resources protect the public
0f the public trust, Which

interest is related

Huntley
Kootenai Environmental Alliance v.
Panhandle Yacht Club, Ina, 105 Idaho 622, 671 P.2d 1085 (1983). The state
holds all waters in trust for the beneﬁt 0f the public, and ‘does not have the
power t0 abdicate its role as trustee in favor of private parties.” Id. at 625,
671 P.2d at 1088. Any grant to use the state's waters is ‘subject to the trust
the

t0

doctrine

larger

comprehensively

and

to action

discussed

by the

63 1, 671 P.2d

at

ﬁsh and wildlife

in

State necessary t0 fulﬁll

’

its trust

responsibilities.

Id. at

1094. Trust interests include property values, ‘navigation,
habitat, aquatic life, recreation, aesthetic

quality.’ Id. at 632,

671 P.2d

at

it

beauty and water

1095. Reviewing courts must ‘take a 'close

of agencies such as Water Resources]

look' at the action [ofthe legislature or
to determine if

Justice

complies with the public trust doctrine and Will not act

merely as a rubber stamp for agency or legislative action.’ Id. at 629, 671
P.2d at 1092. Justice Huntley concluded, ‘The public trust at all times forms
the outer boundaries 0f permissible government action with respect to
public trust resources.’ Id. at 632, 671 P.2d at 1095.

Shokal

v.

Dunn, 109 Idaho 330, 336,

Because the

ESHD

those resources carefully.

fn. 2,

707 P.2d 441, 447,

fn.

2 (1985).

holds the roadways in trust for the use of the public,

The Idaho

State

Supreme Court

it

must steward

stated, “public trust resources

be alienated 0r impaired through open and Visible actions, where the public

is

in fact

may

only

informed 0f

the proposed action and has substantial opportunity t0 respond t0 the proposed action before a ﬁnal

decision

is

made

thereon.” Kootenai Environmental Alliance, Inc.

v.

Panhandle Yacht Club, Ina,

105 Idaho 622, 628, 671 P.2d 1085, 1091 (1983).
Here, both the October 24, 2016 and the

December

14,

2017 requests by

WARNERS

for

an abandonment proceeding and the potential for continuance and resetting of the validation
proceeding have vanished from the public View. The Leonard Road No. 2 validation proceeding

was

initiated

by

ESHD

With questionable motivations, see above, that are not clear as to

purposes toward safeguarding the public

trust.
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The request

for

its

an abandonment proceeding was

denied, without evidence of a meeting, a motion, a discussion, a vote, or any attribute 0f the

open and transparent exercise 0f that power. R. V01.

trustee’s

is

“null

77,

1]

7 (abandonment request

and void”).

PALMERs pray this
in secret,

roads.

1, p.

Court determine the denial of the abandonment proceeding was done

and was not a proper exercise of the public

ESHD’s

error should be reversed,

and the

trust

by

ESHD

in stewarding the public’s

District Court’s approval

0f that error should be

The validation proceeding was unlawful, and an abandonment proceeding should be

overturned.

required 0n remand.

4.

Whether the
invalidating

selling

District

Court erred

ESHD is not quasi-estopped from

t0 its acceptance of ﬁnancial beneﬁts

in 1931 accessible

validate a portion 0f Leonard

The

ﬁnding

Leonard Road No. 2 due

Government Lot 8

successor

in

Road N0.

when

bv said roadway and then declining

to

2 in 2019 resulting in the landlocking 0f

PALMER’S Government Lot 8?

District

Court cited to the Infanger case,

stating:

Appellant identiﬁes the beneﬁt allegedly gained by the District ‘in the form
of ﬁscal savings’ of not having to construct and maintain the road.
Appellant's Brief, p. 29. However, Appellant fails to identify or explain

how

the District asserted any position inconsistent with a position previously

taken by the District. Moreover, Appellant has not established that
be unconscionable t0 allow the District to maintain its position.

Memo.

Dec.

& Ord., p.

11; citing Infanger

(2002). In 1931, the Kootenai

accessible

2, thus

position

by Leonard Road No.

ESHD’S
it

County
2. In

when

it

2018, the

was

sold

Government Lot

8

when

that lot

was only

ESHD decided not t0 validate Leonard Road No.
the assertion of a position inconsistent with the

sold lands dependent on access

4O

would

City ofSalmon, 137 Idaho 45, 50, 44 P.3d 1100, 1105

BOCC

decision not t0 validate

took in 1931

v.

it

by Leonard Road N0.

2. If the

few Idahoans who would believe ESHD’s decision

District Court’s decision stands, there are

in

2018 would not be an unconscionable move,

the Kootenai

County

BOCC sold Government Lot 8 With a public

Road No.

The Kootenai County

yank the access road away from Government Lot 8
since the predecessor t0

ESHD,

right-of—way access 0f Leonard

2.

BOCC

should not be able to

beneﬁt in 1931 by selling a parcel that was dependent 0n Leonard Road No.
enj 0y several

On

t0

2,

and then again

beneﬁts in 2018 by invalidating Leonard Road N0. 2 access t0 the same parcel.

April

1,

1931,

by Tax Deed, H.

F. Cleland,

County Treasurer and eX-Ofﬁcio Tax

Collector 0f Kootenai County, conveyed to Kootenai County lands taken from tax delinquent E.

S.

Crane lands described as follows:

SE

1/4 [of the]

Sec 33

SE

1/4 Sec

Twp 49 N. Range

R. V01. 2, pp. 546-47.

N, Range

Road No. 2

in 1910, then the only

1]

2. If the

West BM. Lots

8 and 9

way in

in their brief to

ESHD,

the Idaho

the southeast quarter 0f the southeast quarter of section

Kootenai County

1, p.

1

W.B.M.

Game now owns

32. R. Vol.

this

Twp 49

As acknowledged by WARNERS

Department 0f Fish and
128,

1

32

BOCC had lawfully “abandoned” Leonard

1931 to reach the land owned by Kootenai County by

deed (see Section 32 and 33 lands in the indented paragraph above) would have been by way

of Rose Creek Road as

it

proceeds northward from State Highway 3

--

and those lands were

later

separated in the sale of Government Lot 8 to Batzle in 1934. However, on June 25, 2018, the

ESHD erred in ﬁnding the
This Court can

1910

tell this

BOCC had lawfully abandoned Leonard Road N0. 2.
upon review,

as could

have

ESHD

in

its

validation proceeding,

because of the deeds in Kootenai County’s records. Those records show that on March 21, 1931
the Kootenai

County

BOCC

sold lands t0 Paul Batzle only accessible

V01. 2, pp. 548-49 (County Deed, Koot. C0. t0 Batzle,
“together with

all

Instr.

bV Leonard Road N0.

No. 87332

rec.

2.

R.

Apr. 11, 1934,

singular the tenements, hereditaments and appurtenances thereunto belonging,
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0r in anywise appertaining t0 the said parties ofthe ﬁrst part”). There are

Leonard Road No. 2 going northeasterly off Rose Creek Road as

it

Highway 3. The second route is by Leonard Road No. 2 proceeding
Lot

4.

R. V01.

pp. 55 (1908 Viewers’ Rpt), 65 (1908

1,

two routes, the ﬁrst being

proceeds northward from State
southerly through

Road Book), 85 (1917 U.S.

Government

Forest Service

map); 86 (1925 and 1937 U.S.F.S. maps), 289 (circa 1914 Carpenter Road map), and R. V01.
pp. 679,

682

(also larger

2,

1908 Road Book).

That County Deed sale to Batzle severed Government Lot 8 from the other lands taken

by Kootenai County

for

Lot Eight

back taxes

in 193

1.

That County Deed t0 Batzle described

(8) in Section Thirty-three (33),

O_nly:

Township Forty-nine (49) N. R.

1,

W.B.M., Kootenai County, Idaho.
R. V01. 2, pp. 548-49 (County Deed, Koot. C0. t0 Batzle,

One

question

question

is

is

Instr.

N0. 87332

rec.

Apr. 11, 1934).

whether Batzle would’ve purchased landlocked property, but perhaps the better

would Kootenai County have sold landlocked property? Given

case, the reasonable inference is that

Leonard Road N0. 2 allowed Batzle

the evidence in this

to access his

new Lot

8

purchase either from the north 0r from the southwest. The 1910 “abandonment” never occurred.

The 1939 Metzger map shows Leonard Road N0. 2 going south only

to the southwest

corner boundary 0f Government Lot 4, providing lake access slightly t0 the west and

allowing access to the then owner of Government Lot

0f Matthew Palmer,

1]

4,

EX. B). Metzger

general location of the roadway.

Government Lot

4.

It

maps

8,

Mr. Batzle. R. Vol.

are not ofﬁcial

0f County Road” language found in deeds from that

above and Exhibit A. East of the county road

42

is

map

era, see

stated

415, 418 (Aff.

government maps, but show the

remains notable that Leonard Road No. 2

R. V01. 2, pp. 671-686 (maps). This

2, pp.

also

is

the only road in

shows the reason

for the

“West

Brief Statement 0f the Facts,

on the 1939 Metzger map

to

be owned by

Mr.

S. J.

Hahn, and west 0f the county road by Ms. Myra Wilson. R. V01.

PALMER’S)

ownership 0f Lot 8 (now

is

also stated

on

this

1939 map. R. V01.

Sometimes the public records show the spelling of “Batzle”

By Tax Deed dated January

recorded June 22, 1943, the County

Spokane and Eastern branch,
the Seattle-First National

2, p.

418.

1939, Mr. Batzle ran

1943 the Kootenai County tax collector

9,

took Lot 8 from Batzle for back taxes and conveyed

418. Mr. Batzle's

as “Batzel.” Appellant

PALMER accepts the spelling 0n the deeds as “Batzle.” Sometime after
into ﬁnancial troubles.

2, p.

it

to

Kootenai County. In a County Deed

BOCC then sold Lot 8 t0 the “Seattle-First National Bank,

as Trustee.” R. V01. 2, p. 395.

Bank would not

It is

a reasonable presumption that

accept a landlocked parcel, even as a trustee.

The question is whether the ESHD was estopped in 20 1 8 from not validating Leonard Road
N0.

2,

because in 20 1 8

Leonard Road No.

2,

The Infanger

it

would have received the beneﬁt ofnot having t0

While causing injury and damage to
dissent, cited

by

PALMER,

the

cut through and maintain

owner of Lot

the District Court, discussed the legal doctrine of quasi-

estoppel:

The doctrine 0f quasi-estoppel has its basis in acceptance 0f beneﬁts; it
a party from asserting t0 another's disadvantage a right
inconsistent with a position previously taken by him or her. The doctrine
applies Where it would be unconscionable to allow a person t0 maintain a
position inconsistent With one in Which he acquiesced 0r of Which he
precludes

accepted a beneﬁt.
‘Quasi

unlike

estoppel,

misrepresentation

equitable

by one party or

does

estoppel,

actual reliance

131 Idaho at 695, 963 P.2d at 378; see also,

e.g.,

by

not

require

the other.’

Lunders,

Willig

v.

State Dep't

0f

&

Welfare, 127 Idaho 259, 261, 899 P.2d 969, 971 (1995). However,
to apply the doctrine of quasi-estoppel in the absence 0f reliance, it must be
shown that ‘the act of the party against Whom the estoppel is sought must

Health

have gained some advantage
another.’

Tommemp

v.

8.

t0

himself or produced some disadvantage t0

607 P.2d 1055,
94 Idaho 279, 281, 486 P.2d

Albertson’s, Ina, 101 Idaho

1061 (1980); see also KTVB, Inc.
992, 994 (1971).
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v.

Boise City,

1, 7,

In applying the doctrine 0f quasi—estoppel, this Court must weigh the
equities of the particular case at hand, considering all the

circumstances presented, rather than engage in the application 0f strict
standards 0r 0f strained analogies t0 the facts 0f prior estoppel
Inc. v. LeMoyne Dev., Ina, 108 Idaho
(‘Because
quasi-estoppel is an equitable
826, 830, 702 P.2d 864, 868 (1985)
doctrine, its application depends upon a case by case analysis ofthe equities

decisions. See Williams

involved, rather than

Idaho

at

Lake Lands,

upon

precise deﬁnitional standards.’);

282, 486 P.2d at 995 (‘[T]he essence of the proper application of

the doctrine of quasi estoppel

is

the focus 0f the Court's attention

speciﬁc facts and circumstances 0f the case

Infanger

KTVB, Ina, 94
upon

the

at bar.’)

City ofSalmon, 137 Idaho 45, 50-51, 44 P.3d 1100, 1105-06 (2002) (emphasis added);

v.

citing Mitchell

v.

Zilog, Ina, 125 Idaho 709, 715,

In this case, if

request or their

874 P.2d 520, 526 (1994).

ESHD had responded t0 allow either WARNERS’

December

18,

2017 request

for

original October 24,

2016

an abandonment proceeding, Idaho Code section

40-203(2) would have resolved the issue in favor of PALMER:

No highway

or public right-of—way 0r parts thereof shall be abandoned

and vacated s0 as

highway 0r
public right-of—way without access to an established highway 0r public
right-of—way. The burden of proof shall be 0n the impacted property
owner t0 establish this fact.
The Highway

Game and
While

still

the

t0 leave

District then could’ve

WARNERS

ESHD

ESHD

in the

PALMER property by

form of (1) ﬁscal savings

maintain the road, in (2) an avoidance of controversy With
claims by

WARNERS’

the Idaho Department of Fish and

title

damaging

to all parties

PALMER and the public for reaching the west side of Rose Lake.

decided t0 landlock the

while gaining beneﬁts to

worked with both

to place the right-of—way in a location least

guaranteeing access t0

Instead, the

real property adjoining the

any

company

Recorder’s Ofﬁce until 2016. R. Vol.

1,

invalidating the right—of—way,

in not

having to cut through and

WARNERS, and in (3) an avoidance 0f

for not disclosing the existence

0f the roadway in the

pp. 53-61 (1908 Viewer’s Rpt., rec. Sept. 14, 2016, Instr.

N0. 2562460000).
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Therefore, because 0f the 1934 sale of Lot 8 alone t0 Paul Batzle, a sale 0f a property only

by Leonard Road No.

accessible

Leonard Road No.

2,

2, the

rules.

should

because there Will be beneﬁts to

0f access. Such a change in position

and

ESHD

Examples of what

is

now be

estopped from invalidating that

ESHD and injury to PALMERS

unconscionable, and

PALMER prays

Court so ﬁnds

this

constitutes unconscionable acts are available.

In Schiewe, the Idaho State

Supreme Court held

plaintiff

Schiewe “did not speciﬁcally

plead quasi-estoppel, nor did she argue case law involving quasi-estoppel,” thus
District Court’s decision t0 not address a claim

based 0n quasi-estoppel. Schiewe

Idaho 46, 49, 867 P.2d 920, 923 (1993). However, the dissent explained
Quasi-estoppel

is

due to lack

v.

When to use

a broadly remedial doctrine, often applied

ad hoc

it

upheld the

Farwell, 125
the doctrine:

t0

speciﬁc fact patterns. Schiewe

v. Farwell, 125 Idaho 70, 73, 867 P.2d 944,
947 (Ct.App.1992); Keesee v. Fetzek, 111 Idaho 360, 362, 723 P.2d 904,
906 (Ct.App. 1 986). The doctrine is designed t0 prevent a party from reaping
an unconscionable advantage, 0r from imposing an unconscionable

disadvantage upon another, by asserting to the pleader’s disadvantage a
one in which he accepted a beneﬁt. Tommerup

right that is inconsistent with
v.

Albertson

Schiewe, 125 Idaho

v.

’s,

at 52,

Ina, 101 Idaho

867 P.2d

Albertson’s, Ina, 101 Idaho

Harrison

v.

at

1, 6,

1, 6,

607 P.2d 1055, 1060 (1980).

926 (McDermott,

J.

Pro

Tem,

dissenting); citing

Tommerup

607 P.2d 1055, 1060 (1980), overruled on other

grds, see

Taylor, 115 Idaho 588, 768 P.2d 1321 (1989) (“assumption 0f [the] risk shall n0 longer

be available as an absolute bar to recovery in any action instituted in

The Schiewe

dissent gave an

example of What

is

this state.”)

unconscionable. The facts 0f the case are

as follows:

After having enj oyed a long landlord-tenant relationship, Schiewe, together

with Farwell, entered into a ten-year

CRP

Contract.

By

entering into the

CRP

Contract and by having Schiewe sign the contract as the operator 0f
the land, Farwell led Schiewe to believe that she would have the beneﬁt of

Which would pay her $50,000 per year. Under the
terms of the contract, Schiewe took the land out 0f production. Schiewe
incurred considerable expense t0 prepare the land, seed it with grass, and
spray it for noxious weeds. After Schiewe‘s husband died, Farwell
the ten-year contract
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attempted t0 terminate Schiewe‘s tenancy.

Initially,

Farwell presented

Schiewe With a ﬁve-year lease contract Which would have reduced
amount she received yearly t0 $30,000. Schiewe refused t0 sign
contract. Farwell then

1d,,

125 Idaho

867 P.2d

at 53,

at

the
the

gave her notice 0f his intent to terminate her tenancy.

927.

Explaining the inequitable and unconscionable effects pursuant t0 the quasi-estoppel

tempore McDermott’s dissent explained:

doctrine, Justice pro

Farwell gained an advantage for himself by inducing Schiewe t0 enter the

CRP

work necessary

Contract and perform the

of

to take the land out

production. After he obtained this beneﬁt, he decided to terminate her
tenancy. Terminating Schiewe's tenancy

midway through

the contract

is

a

which is inconsistent with the representation Farwell initially made
Schiewe by entering into the CRP Contract. By changing his position and
terminating the contract, Farwell deprives Schiewe 0f the beneﬁts she
expected t0 enjoy as a participant in the CRP program. This is an

position
t0

unconscionable disadvantage t0 Schiewe. In reaching
rely

0n our

interpretation 0f the

CRP

this conclusion,

Contract Which provides signiﬁcant

protections to tenants and operators and

which prohibits a landlord from

from enjoying the beneﬁts of the

unilaterally excluding a tenant

we

CRP

program.
Id.

In this case, the Kootenai

selling

as

Government Lot

Leonard Road N0.

of-way and decided
access road that

2.

County

BOCC

8 t0 Paul Batzle that

gained an advantage by proﬁting in 1934 by

was only accessible by the public right-of—way known

Then, in 20 1 8, the Kootenai County

t0 not validate the

ESHD changed position on that right-

Leonard Road No. 2 access road for Government Lot

was appurtenant and thus “ran With

the land” beneﬁting

The 2014 Vawter case has a somewhat cleaner

set

Government Lot

of elements than Infanger:

This [quasi-estoppel] doctrine applies when: (1) the offending party took a
different position than his or her original position, and (2) either (a) the
offending party gained an advantage 0r caused a disadvantage to the other

was induced

change positions; or (c) it would
be unconscionable to permit the offending party to maintain an inconsistent
position from one he or she has already derived a beneﬁt 0r acquiesced in.
C & G, Inc., 139 Idaho at 145, 75 P.3d at 199.
party; (b) the other party
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to

8.

8,

an

Vawter
Inc.

v.

v.

United Parcel Service, Ina, 155 Idaho 903, 318 P.3d 893, 900-01 (2014); Citing

Canyon Highway Dist. N0.

4,

C&

139 Idaho 140, 144, 75 P.3d 194, 198 (2003); citing Allen

G,

v.

Reynolds, 145 Idaho 807, 812, 186 P.3d 663, 668 (2008).

Against
position

and the public, Kootenai County through

0n the right—of—way

by erasing
through

PALMER

in 2018, gained

the access right—of—way, and

ESHD

to maintain its

now

it

ESHD

changed

an advantage and caused disadvantage to

would be unconscionable

t0 permit

inconsistent position that the Leonard

its

1934

PALMER

Kootenai County

Road No. 2 does not

exist.

PALMER prays this Court agrees and remands for a new decision.
Argument and Prayer

Award

0f PALMER’S Attornev’s Fees and Costs.

PALMER should be awarded her costs on appeal pursuant to I.C.

(A)
I.A.R. 40.

for

“As

to costs

0n appeal,

as a matter of course, costs are

awarded

under Idaho Code section 12-107 and Idaho Appellate Rule 40(a).” Big

S

12-107 and/or

as to the prevailing party

Wood Ranch, LLC v. Water

Users’ Association 0f the Broadford Slough, 345 P.3d 1015, 1023, 158 Idaho 225, 233 (Idaho

2015); citing SaintAlphonsus Diversiﬁed Care, Inc.

v.

MRIAssocs., LLP, 148 Idaho 479, 501, 224

P.3d 1068, 1090 (2009).
In civil appeals in Idaho, Idaho

Code

section 12-107 gives discretion to the courts:

In the following cases the costs 0f appeal are in the discretion of the courts:

1.

2.

When a new trial is ordered.
When a judgment is modiﬁed.

In

shall recover costs, including his costs

all

other cases the prevailing party

below When the appeal

is

t0 the

district court.

However, the Big Wood Ranch case above
states, “costs shall

cites t0 the

be allowed as a matter 0f course

Idaho Appellate Rule 40(a), which

to the prevailing party unless otherwise

provided by law or order 0f the court.” I.A.R. 40(a) (emphasis added). However, the statute
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provides boundaries for the discretion to be exercised to instances where “a
0r

Id.

when a judgment

is

new

trial is

ordered,”

modified,” and in other cases “the prevailing party shall recover costs

Therefore, this Court shall award costs to the prevailing party, unless

its

discretion

is

.

.

..”

triggered.

PALMER prays she prevails, and as argued above this Court would be justiﬁed in ﬁnding
PALMER the prevailing party.
this

Court will ﬁnd the

ESHD

However, even

if

not prevailing on this appeal,

PALMER prays

decision to not validate and the District Court’s decision in error

and rule Leonard Road N0. 2 should have been validated, given the substantial and competent
evidence before the

ESHD. Even

if this

modiﬁes the judgment, 0r remands
discretion that such a decision

ESHD

to

for

new

would support ﬁnding

PALMER is prepared t0
40(0),

Court only remands the case t0 the District Court 0r

submit a

and respectfully requests a ruling

in

its

PALMER due its costs from ESHD.

memorandum of costs pursuant t0 Idaho

in favor

ﬁnd

it

Appellate Rule

0f such a submission.

PALMER should be awarded her attorney’s fees 0n appeal.

(B)

Pursuant t0 Idaho Appellate Rule 41(a),
attorney’s fees

on appeal. However,

attorney fees,” so

conditions as

consideration, this Court should

if

it

that Appellate

PALMER prays this

deems appropriate”

PALMER

its

claim for an award of

Rule “does not provide authority t0 award

Court “permit a

after oral

asserts

later

claim for attorney’s fees under such

argument on the matter. I.A.R. 41(a). Bagley

Thomason, 241 P.3d 972, 978, 149 Idaho 799, 805 (2010);

citing

Swanson

v.

v.

Kraft, Ina, 116 Idaho

315, 322, 775 P.2d 629, 636 (1989).

Idaho Code section 12-1 17 allows attorney’s fee awards on a judicial review appeal. LC.
§ 12-1 17(6)(e) (“Proceeding’

means [among other proceedings,

for judicial review”). This Court “has established that review

decided by free 0r de novo review.” Farrell
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v.

a]

any appeal from

[a] petition

of § 12-1 17 attorney fees

shall

Bd. ofComm'rs, Lemhz' Cnty., 138 Idaho 378,

be

383, 64 P.3d 304, 309 (2002); See Rincover

v.

State Dept. ofFinance, Securities Bureau, 132

Idaho 547, 549, 976 P.2d 473, 475 (1999).

PALMER

prays this Court

ﬁnd

the

ESHD,

reasonable basis in fact or law.” LC. § 12-1 17(1).
petitions

considering several

cited

by

ESHD

swept aside substantial and competent evidence by not

maps and deeds generated over several decades showing the right-of—way with

ESHD in its validation decision,
25,

and

that

it

decided without a reasonable basis in law.

2018 Findings of Fact and Conclusions of Law and Order on Rehearing did

cannot be determined

p. 701.

The

if

it is

in the

same alignment

ESHD

conclusions of law did

it

decided Without a reasonable basis in law, because in none of its three

provide any link to the ﬁndings of fact sufﬁcient for the Court t0 believe

was any consideration of either

fact 0r law. Id.

the legal establishment of

Road No. 231.”

was located and recorded

in the

see R. V01.

much

less

existed after July 13, 1910,

as the Viewers’ Report road.” R. Vol. 2,

A validation decision by assertion is wrong.

There was n0 speciﬁc “omission 0r defect” cited by

Id.;

may have

ESHD mistakenly tried to validate a physical road, not an incorporeal right-of—way.

Further, the

there

that the

ESHD “appropriately exercised its discretion” pursuant

not mention any facts existing after 1910, except “that a road

it

were hidden, so

PALMER prays this Court ﬁnds there was n0 reasonable basis in fact, certainly none being

The June

but

interest

Whether

Idaho Code section 40-208(6).

a road.

ESHD’S decisions on WARNERS’ abandonment

were unlawﬁll. ESHD’S decisions regarding the public

District Court could not ascertain

to

the [nonprevailing party[,] acted Without a

1, p.

65.

As

Id.

writing generated

Road N0. 2

right-of—way

Kootenai County Road Book, and thus was legally established.

t0 the

number two Conclusion 0f Law,

0f Leonard Road N0.

by ESHD

such that “doubt existed as t0

Conversely, the Leonard

provide factual substantiation of why

result in the invalidation

ESHD

its

2.

trustee

LC.

ESHD

did not discuss,

power on behalf of the public should

§ 40-208(6). Finally, there

for this Court’s review. R. V01. 2, p. 701;
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the

LC.

was nothing

§ 40-208(6).

in

There was

merely an unsubstantiated assertion that “[t]he evidence received by the Board 0f Commissioners
provides n0 basis for validation 0f

Road N0. 231, Leonard Road No.

2.” R. V01. 2, p. 701.

A

conclusion 0f law must be factually supported, but unsupported assertions gave n0 help t0 the
District Court, thus

ﬁnds

ESHD’S

decision must be overturned.

As

a result,

PALMER prays this Court

PALMER the prevailing party and that she is awarded her attorney’s fees.

I.C. § 12-1 17(1).

CONCLUSION

PALMER
ﬁndings related

prays this Court ﬁnds

did not provide the District Court with written

t0 the public interest in validating

determine whether
40-208(6).

ESHD

Court could
section

PALMER prays this Court ﬁnd ESHD did not have lawful cause to initiate a validation

Kootenai County Road

Book

unlawfully disregarded

WARNER’S

and void,” and

Road N0. 2 was

as required t0 establish

that as a result

denied access t0 her Government Lot

it.

two abandonment

PALMER
8,

located and recorded in the

PALMER prays

review ofthe evidence,
2. Finally,

this

Court ﬁnds

ESHD

requests, eventually stating they

unjustly, inequitably,

were

and unconscionably was

said access being appurtenant to Lot 8 since at least 1908.

For these errors 0n the part 0f ESHD and the District Court, and

Road No.

2, so that

ESHD “appropriately exercised its discretion” pursuant to Idaho Code

proceeding, because the right-of—way for Leonard

“null

Leonard Road No.

after this Court’s

de novo

PALMER prays this case is remanded with instructions t0 validate Leonard

PALMER prays this Court grant her an award ofher attorney’s fees and costs

for this appeal.

Respectfully submitted this 20th day of February 2020.

Macomber
Macomber

/S/ Arthur B.

Arthur B.

Appellant Palmer ’s Attorney
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